
in Europe

Legal 
Gender 

Recognition

2nd 
Revised 
Version

Richard Köhler • Julia Ehrt 
With a jurisprudence section compiled 

by Constantin Cojocariu
November 2016

To
ol

ki
t



Richard Köhler • Julia Ehrt 
With a jurisprudence section compiled 

by Constantin Cojocariu
November 2016

2nd 
Revised 
Version

in Europe

Legal 
Gender 

Recognition

To
ol

ki
t



4 5

Legal Gender Recognition in Europe: toolkitTGEU 

Imprint
Authors  
Second Edition:  Richard Köhler, Julia Ehrt 
Revision: Richard Köhler
Design & Layout: benswerk.wordpress.com
Editing:  Jennie Kermode
Photo credits:  Laura Bessega, Carla LaGata, Ben Power

First Edition :  December 2013
Second Revised Edition: November 2016

The authors wish to thank Silvan Agius, Sophie Aujean, Ina-Marie Blomeyer, 
Constantin Cojocariu, Wiktor Dynarski, Eva Gračanin, Noah Keuzenkamp, Alecs Recher, 
and Ulrika Westerlund for their valuable contribution to the second revised version.

The present document has been created with the greatest care, but it cannot  
claim to be complete. Please send feedback and suggestions for amendments to  
tgeu@tgeu.org

While the toolkit aims to provide information and inspiration regarding legal questions  
pertaining to legal gender recognition, it is strongly recommended that you seek profes-
sional counsel before taking legal action in concrete cases.

This publication has been produced with financial support from the Rights, Equality and  
Citizenship Programme of the European Union. The contents of this publication are 
the sole responsibility of Transgender Europe, and can in no way be taken to reflect the 
views of the European Commission or the Open Society Foundation.

Copyleft: You are free to share (copy, distribute and transmit the work) and to remix—
that is to adapt— work, as long as you attribute the work in the manner specified by 
the authors (but not in any way that suggests that they endorse you or your use of the 
work) and do not use this work for commercial purposes. If you alter, transform, or build 
upon this work, you may distribute the resulting work only under the same or similar li-
cense to this one.

Table of Contents 

Introduction to the Second Revised Edition 6

Fact Sheet Legal Gender Recognition 8 
Why Legal Gender Recognition? 8 
What is Legal Gender Recognition? 9 
Overview Legal Gender Recognition in Europe 9

Basic Standards in Legal Gender Recognition 11 
Positive Obligation 11

Procedure 14 
Privacy Protection 15 
Fair Trial 16 
Change of Name 17 
Citizens Living Abroad and Recognition  
of Foreign Procedures 18 
Foreign Residents, Migrants,  
Asylum Seekers and Refugees 18 
Benefits of Clear Legislation 19 
Procedure – Conclusions 21

Requirements 22 
Principle of No Conflict 22 
Diagnosis/ Medical Opinion 23 
Real-life Experience and Physical Examinations 25 
Compulsory Medical Intervention 25 
Forced Divorce 27 
Age Restrictions 28 
People with a Non-Binary Gender Identity 30 
People with Disabilities 31 
Requirements - Conclusions 31

Effects 32 
Protection of Privacy 32 
Full Legal Capacity 33 
Parent-Child Relationships 33 
Effects - Conclusion 34

Implementation 35

Jurisprudence  
(compiled by Constantin Cojocariu) 37 
I. Right to legal gender recognition 37 
II. Faulty procedures for legal  
 gender recognition (medical) 40 
III. Medical requirements for legal  
 gender recognition 44 
IV. Forced Divorce 52 
V. Parental rights 58 
VI. Immigration 60 
VII. Age limits 63 
VIII. Changing other documents after  
 legal gender recognition 64

Country Good Practices: Argentina and Malta 66

The Argentinian Gender Identity Law 66 
Implementation of the Argentinian  
Gender Identity Law – A spotlight interview  
with Fernando Rodríguez from  
Hombres Trans Argentinos 68 
The “Gender Identity, Gender Expression  
and Sex Characteristics Act” of Malta 69

Checklist Legal Gender Recognition 74 
Procedures 75 
Requirements 76 
Effects 77

How to Win the Argument –  
Overcoming Myths in Legal Gender  
Recognition Discussions 78 
Security & Safety 78 
Society 79 
Marriage 81 
Reproduction 81 
Mental Health Diagnosis 82 
Children 83

ANNEX 86 
Malta Gender Identity, Gender Expression  
and Sex Characteristics Act (2015) 86 
Norway Legal Gender Amendment Act (2016) 96



6 7

Legal Gender Recognition in Europe: toolkitTGEU 

Introduction 
to the Second Revised Edition

Gender recognition procedures are im-
portant non-discrimination measures, 
giving legal and social recognition to a 
trans person’s gender identity. Europe 
now has a first generation of laws – in-
formed by trans community organi-
sations – that are build on individual 
self-determination and are thus break-
ing with a tradition of gatekeeping and 
patronising. Malta, Ireland, Denmark 
and Norway set the path when they lis-
tened to trans people and established 
quick, transparent and accessible pro-
cedures based on self-determination. 
We are proud that the first edition of this 
toolkit assisted Maltese and other poli-
cy makers across the continent to shape 
progressive legislation. The changed 
legal situation as well as the manifold 
practical applications of the toolkit 
called for an overhaul of the publication 
– to reflect recent experience in the field. 

We also wanted to put more emphasis 
on community members who might be 
facing extra challenges, such as minors, 
detainees, refugees and migrants, per-
sons with disabilities, or those with a 
non-binary gender identity.

The first part discusses the basic aspects 
of gender recognition legislation as 
flowing from international and Europe-
an human rights obligations, including 
updates from recent developments in 
legislation and jurisprudence. The new 
section on implementation discusses 
further aspects flowing out of accessible 
legal gender recognition. The complete-
ly reworked and updated section on 
jurisprudence presents European and a 
selection of national level case law. In ad-
dition to the Argentinian framework, the 
Maltese gender recognition legislation is 
discussed in detail as good practice. The 

The European legal gender recogni-
tion landscape has changed dramat-

ically since the first edition of the toolkit 
“Legal Gender Recognition in Europe”. 
Since  2013, eight more states now have  
procedures in place enabling a person 
to adapt their official records and doc-
uments, with four out of the 41 states 
which have such provisions basing their 
procedures on self-determination. In 
2015, the Parliamentary Assembly of the 
Council of Europe welcomed the emer-
gence of a right to gender identity, which 
gives every individual the right to recog-
nition of their gender identity. We have 
witnessed a paradigm shift from medical-
ised procedures to a generation of laws 
with human rights as major yardstick. 

refined Checklist on Legal Gender Rec-
ognition continues to be  a hands-on tool 
assisting in assessing any legislation or 
draft legislation with basic human rights 
requirements. The section on myth bust-
ers has been extended and reworked. 
Finally, the full texts of the Maltese and 
Norwegian Gender Recognition laws are 
available in English in the Annex.

Chapters are written in self-contained 
manner, so that they can be read inde-
pendently from each other. This might 
lead to some overlap.

We hope that this toolkit will support 
and inspire trans rights activists and oth-
ers working professionally on the topic 
to strive for even better laws, to the ben-
efit of trans people across the continent 
and beyond. 
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Fact Sheet 
Legal Gender Recognition
Why Legal Gender Recognition?

Identification documents reflecting 
one’s genuine self are elementary for 
everyone.  Without a set of matching 
documents such as a passport, ID-card, 
social security number or bank card, 
basic transactions and participation in 
society become very difficult. For many 
trans people, the gendered information 
in these documents, including name, 
gender marker or a gendered digital 
code, is a constant source of discomfort 
and trouble, and triggers discrimination 
and sometimes violence. Whenever an 
individual has to show ID, presenting 
these documents means having to come 
out as transgender, even in very inappro-
priate situations, which can spark humil-
iation, discrimination and violence. Of 
particular concern is that placement in 
hospitals, asylum facilities or detention 
depends in most countries on the gen-
der marker. The consequences of be-
ing placed in the wrong ward can reach 
from discrimination in access to care, 
to threats to the life and safety of the 
individual concerned. Additionally, trans 
people are often suspected of fraud and 
using falsified documents.

A person‘s gender identity is “one of the 
most intimate areas of a person‘s private 
life”, says the European Court for Human 
Rights (ECtHR).1 For many trans peo-
ple, not having matching ID documents 
means having their gender identity con-
stantly dragged into the public sphere. 
Can you imagine being harassed every 
time you try to travel, open a bank ac-
count, start a new job or file a complaint?

“Not having a correct birth certificate 
highlights the total lack of respect, hu-
man dignity and inequality evident 
among the transgender community in 
Ireland. The constant fear of being outed 
on official documentation is horrendous. 
To have to explain something so private 
and personal and intimate is very upset-
ting, unnecessary and almost inhumane. 
I am not looking for special treatment, I 
am looking for equal treatment.” (Trans 
person, Ireland) 2

73% of trans respondents to an EU-wide 
survey expressed the belief that easier 
gender recognition procedures would 
allow them to live more comfortably as 
transgender people. 3 Fortunately, public 

approval is increasing: 63% of respond-
ents to a representative EU-wide sur-
vey thought that trans people should be 
able to change their civil documents to 
match their gender identity. 4

What is  Legal Gender 
Recognition?
Legal Gender Recognition is the official 
recognition of a person’s gender identi-
ty, including gender marker and name(s) 
in public registries and key documents. 
The European Court of Human Rights 
has repeatedly ruled on gender-identity 
recognition and its conditions, strength-
ening the human rights of trans people, 
namely privacy, the right to a fair trial and 
the right not to be discriminated against.

Transgender or trans people have a gender 
identity that is different from the gender 
assigned at birth. This includes people 
who might or might not undergo gen-
der reassignment, as well as those who 
prefer or choose to present themselves 
differently from the expectations of the 
gender assigned to them at birth.

Gender identity refers to each person’s 
deeply felt internal and individual ex-
perience of gender, which may or may 
not correspond with the sex assigned at 
birth, including the personal sense of the 
body (which may involve, if freely cho-

sen, modification of bodily appearance 
or function by medical, surgical or other 
means) and other expressions of gen-
der, including dress, speech and manner-
isms. (Yogyakarta Principles)

Cisgender or cis people have a gender iden-
tity that corresponds with the gender 
assigned at birth.

Overview Legal Gender 
Recognition in Europe
“Quick, transparent and accessible” pro-
cedures 5 “based on self-determination” 6 
are European standards as established by 
the Council of Europe and must be imple-
mented by member states. At the time of 
writing, it is possible to adapt one’s iden-
tity documents in 41 states in Europe, 
but only 30 states have robust legal pro-
cedures in place. Out of these, 21 states 
require sterilisation; 22 states require a 
married person to divorce; 34 states have 
age restrictions in place limiting minors’ 
access to these laws. Only 4 states do not 
request a ‘Gender Identity Disorder’ di-
agnosis or psychological opinion (Malta, 
Denmark, Ireland, Norway). Trans peo-
ple’s existence is de facto not recognised 
in 8 states, as these do not provide for any 
recognition procedure. 7
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At the moment, however, other require-
ments may include a mandatory diagno-
sis of mental disorder, medical treatment 
and invasive surgery, assessment of time 
lived in the person‘s gender identity, be-
ing single (that means having to divorce 
if married) and having reached a mini-
mum age. TGEU believes that all these 
requirements are unnecessary and vio-
late human rights such as the right to dig-
nity, physical integrity, the right to form a 
family and to be free from degrading and 
inhumane treatment, and from discrimi-

Basic Standards in 
Legal Gender Recognition

The European Court of Human 
Rights established unequivocally a 

positive obligation for European states 
to provide for legal gender recognition 
(ECtHR)9. However, in regard to the 
practical implementation of this obliga-
tion, it is necessary to carefully assess 
procedures to ensure that they are com-
patible with human rights. This section 
assists decision makers, practitioners 
and activists alike in reforming or intro-
ducing gender recognition legislation by 
• explaining guiding principles for the 

design of procedures, requirements or 
effects of a law, 

• providing information on established 
case law and the relevant human 
rights framework, 

• and flagging commonly known issues.

Positive Obligation
Without name and gender recognition, 
trans people are revealed as trans in all 
aspects of life. This is particularly true 
if official documents such as ID cards, 
passports, social security cards or driv-
ing licenses do not match the (gendered) 
appearance of an individual. But also 
other certificates or documents such as 
school and university degrees, job refer-

ences, health insurance-,credit- and bank 
cards, student ids etc. can also become 
a source of daily trouble. Incongruent 
papers are a recurring problem for trans 
people trying to find a job. For instance, 
if Mr. Ben Smith’s diploma still refers 
to Sarah Smith, Mr. Smith might have 
to explain the discrepancy to a future 
employer instead of debating skills and 
qualifications. Equally, boarding a plane, 
crossing borders or a personalised re-
duction card or public transport pass can 
become a source of ridicule and discrimi-
nation, and may sometimes even lead to 
violence. 30% of trans people report dis-
crimination in situations where they had 
to present official ID. 10 Students and par-
ents of young trans persons often report 
that universities, schools and kindergar-
tens refuse to respect a student’s gen-
der identity without officially changed 
documents. As a result teachers might 
deadname the person, that is, use the 
old name and gender of the person in-
tentionally, and thus harm the student’s 
sense of self-agency and potentially sup-
port harassment and bullying by peers.

School or university records and diplo-
mas displaying the old name potential-
ly impact negatively on future careers. 

nation, of trans persons in Europe. Ideal-
ly the declared self-determined gender 
identity of the person would be enough 
for a change of all official documents in-
cluding the birth certificate.

“Transgender people appear to be the 
only group in Europe subject to legally 
prescribed, state-enforced sterilisa-
tion.”(Council of Europe Commission-
er for Human Rights Thomas Hammar-
berg 2009 8)
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Stigmatisation is engrained in every as-
pect of life, often resulting in the trans 
person’s exclusion from meaningful par-
ticipation in social and economic life.

The aim of gender recognition legislation 
must therefore be to protect individu-
als’ right to private life as guaranteed 
by the“Right to Private and Family Life” 
of the European Convention on Human 
Rights, (ECHR) Article 8. ECtHR ruled 
that Council of Europe Member States 
must provide for the possibility of legal 
gender recognition. 11 The court held as 
well that regulations in place need to re-
spect the right to a fair trial, i.e. it must be 
possible to fulfil any set requirements in 
the given country. General regulations 
lacking concrete implementation rules 
resulting in dysfunctional processes are 
therefore unacceptable.

Two important Council of Europe docu-
ments need to be mentioned that have 
strengthened the positive obligation for 
LGR as well as a review of requirements 
in national implementation: 
• the Parliamentary Assembly of the 

Council of Europe resolution 2018 
(2015) “Discrimination against trans-
gender people in Europe” 12 and the 
Committee of Ministers Recommen-
dations (2010) on measures to com-
bat discrimination on grounds of sexu-
al orientation and gender identity. 13 

• The PACE resolution 2048 was adopt-
ed in April 2015.The parliamentarians 
expressed their concern about the “vi-
olations of fundamental rights, notably 
the right to private life and to physical in-
tegrity“ in regard to gender recognition. 
Condemning medical preconditions, 
administrative burdens and additional 
requirements, the resolution hails recent 
reforms in states introducing self-de-
termination and “welcomes, in this con-
text, the emergence of a right to gender 
identity, first enshrined in the legislation 
of Malta, which gives every individual 
the right to recognition of their gender 
identity and the right to be treated and 
identified according to this identity.” 
The Assembly consequently sets out the 
standards for legal gender recognition in 
Europe calling upon member states to:

“6.2.1. develop quick, transparent 
and accessible procedures, based on 
self-determination, for changing the 
name and registered sex of transgen-
der people on birth certificates, iden-
tity cards, passports, educational cer-
tificates and other similar documents; 
make these procedures available for all 
people who seek to use them, irrespec-
tive of age, medical status, financial sit-
uation or police record;

6.2.2. abolish sterilisation and other 
compulsory medical treatment, as well 
as a mental health diagnosis, as a nec-
essary legal requirement to recognise 
a person’s gender identity in laws reg-
ulating the procedure for changing a 
name and registered gender;

6.2.3. remove any restrictions on the 
right of transgender people to remain 
in an existing marriage upon recogni-
tion of their gender; ensure that spous-
es or children do not lose certain rights;

6.2.4. consider including a third gender 
option in identity documents for those 
who seek it;

6.2.5. ensure that the best interests of 
the child are a primary consideration in 
all decisions concerning children;”

The Committee of Ministers Recom-
mendations (the Recommendations)
from 2010 are based on case law of the 
European Court of Human Rights at that 
time, interpreting the European Human 
Rights Convention inter alia on gender 
recognition procedures. The standards 
defined within are hence binding for all 
Council of Europe member states. The 
Recommendations have been support-
ed by all Council of Europe member 
states at the time of adoption.

Paragraphs 20 – 22 of the Recommenda-
tions’ Annex specify minimum standards 
regarding gender recognition legislation:
• “20. Prior requirements, including 

changes of a physical nature, for legal 
recognition of gender reassignment, 
should be regularly reviewed in order 
to remove abusive requirements.

• Member states should take appropriate 
measures to guarantee the full legal rec-
ognition of a person’s gender reassign-
ment in all areas of life, in particular by 
making possible the change of name and 
gender in official documents in a quick, 
transparent and accessible way; mem-
ber states should also ensure, where 
appropriate, the corresponding recog-
nition and changes by non-state actors 
with respect to key documents, such as 
educational or work certificates.

• Member states should take all neces-
sary measures to ensure that, once gen-
der reassignment has been completed 
and legally recognised in accordance 
with paragraphs 20 and 21 above, the 
right of transgender persons to marry 
a person of the sex opposite to their re-
assigned sex is effectively guaranteed.”
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Procedure

According to the Council of Europe, gender 
recognition procedures should be “quick, 

transparent and accessible”(Paragraph 
21 LGBT Recommendations CM 2010(5) 
and “based on self-determination” (PACE 
2048(2015) 6.2.1.)). Both the procedures 
for and effects of the gender recognition pro-
cess must respect the right to a fair trial and 
the right to privacy. It is of less importance 
which form the law takes, as long as it serves 
the purpose of establishing a practically acces-
sible legal right. The ECtHR requires that the 
rights of trans people are upheld effectively, 
such that the “Convention[ECHR] is inter-
preted and applied in a manner which renders 
its rights practical and effective, not theoreti-
cal and illusory”. 14 

Quick: The time span between apply-
ing for and being granted recognition 
should be as short as feasible. The time 
component is often highly relevant for 
the applicant. Extending the period un-
necessarily is cruel, as the trans person’s 
right to privacy keeps on being violated 
for the duration of the proceedings. The 
right to a fair trial is not respected if the 
length of the pending case is excessive, 
e.g. if a decision has still not been made 
four years after the case began. 15 

Requirements might in themselves trig-
ger lengthy procedures. Some countries 
require a minimum time span of two 
years of psychological supervision be-
fore a mandatory mental health diagno-
sis can be established, and thus violate 
the rights to privacy and a fair trial. The 
ECtHR ruled against rigid rules and in 
favour of individual assessments. 16 Such 
pre-phases need to be included in a time 
analysis of the overall process.

For instance the Portuguese law 17 es-
tablishes that a decision has to be giv-
en within 8 days after the application. 
However, since a mental health diag-
nosis is necessary the actual waiting 
time is considerably longer. According 
to the Maltese Gender Identity, Gender 
Expression and Sex Characteristics Act 
[GIGESC Act] the process may take not 
longer than 30 days from application 
(notary letter) to the change in the reg-
istry. No further medical pre-conditions 
have to be fulfilled. 

Transparent: The legal provision needs 
to prescribe a clear procedure on how 
to change the name and recorded sex. 
This includes clarification on how the law 
should be implemented and which bodies 
are responsible, e.g. to which institution an 

application needs to be addressed. Clarity 
in language is important as it avoids legal 
uncertainty for applicant and authorities 
dealing with gender recognition.

Costs and requirements for the individual 
and appeal procedures must be clear from 
the text in order to avoid legal uncertainty.

Accessible: It is important to pay atten-
tion to practical aspects and ensure 
that no barriers are in place that might 
render a procedure inaccessible. Acces-
sibility needs to be ensured for all trans 
people who seek it, independent of gen-
der identity or a non-binary identity, the 
person’s medical, age or other status 
(e.g. disability). Also, if a trans person 
cannot fulfil certain requirements for 
age, religious, health or other reasons, 
they shall not be barred from having 
their gender identity recognised.

Accessibility criteria also apply to pre-
requisites and other indirect aspects, 
which might not be visible in the texts. 
For instance, costly court or adminis-
trative procedures may pose significant 
economic barriers to gender recognition. 
For a positive example, the complete 
process in Ireland takes less than two 
weeks and generally costs less than €50. 
In Argentina, gender recognition is free.

Accessibility also extends to repeated 
requests for gender recognition and 
should not pose additional barriers to a 
person’s free development of their gen-
der identity.

Furthermore, no degrading procedure 
may be implicitly or explicitly required. 
For example, an implicit degrading pro-
cedure could be where the legal text 
refers merely to a medical opinion, but 
this opinion is only available after a man-
datory institutionalisation in a psychiat-
ric ward. Mandatory, non-therapeutic 
institutionalisation to satisfy an admin-
istrative rule can be seen as degrading 
treatment. Resolution 2048(2015) calls 
upon member States to “abolish steri-
lisation and other compulsory medical 
treatment, as well as a mental health 
diagnosis“ (6.2.2) in legal gender recog-
nition, and the Committee of Ministers 
call for a review of laws to remove “abu-
sive requirements” (Rec CM 2010(5)). 
For more details on requirements, see 
the next chapter.

Privacy Protection
The essential function of a gender recog-
nition procedure is to protect the individ-
ual’s right to privacy. This protection re-
lates to outcomes and effects (changed 
documents and registries) as well as to 
the procedure itself. To this end, it shall 
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be foreseen that a person who has ac-
quired information about an individual’s 
gender recognition in an official capacity 
must not disclose the information. (See 
for instance data protection provisions 
in Article 12 of the Maltese GIGESC 
Act). This applies irrespective of wheth-
er this person acquires the information 
as a holder of a public office or in connec-
tion with the functions of a local or public 
authority or a voluntary organisation, an 
employer or prospective employer, or 
otherwise in connection with, the con-
duct of business or the professional sup-
ply of goods or services. The UK Gender 
Recognition Act 2004 is very detailed in 
this regard. Deliberately breaching a per-
son’s privacy in relation to the Maltese 
GIGESC Act is an offence, punishable 
with a fine of 1,000€ – 5,000€ (GIGESC 
Act Art 11.1).

It is useful to introduce automatic and 
full protection against disclosure in the 
law so that no third party may find out 
that a person is in the process of obtain-
ing, or has obtained, legal gender recog-
nition. This should relate to all decisions, 
registries and documentation of the 
procedure. Introducing an automatic 
mechanism is sensible, as the individual 
might not be aware of all places where 
gendered information is registered. Ac-
cess to registries needs to be limited to 
those with a legitimate legal interest.

Fair Trial
Applicants have a right to a fair trial (Ar-
ticle 6 European Convention on Human 
Rights), no matter whether procedures 
are handled by an administrative body 
or a court. This extends to the right to be 
heard18 by a competent, independent 
and impartial tribunal, the right to a public 
hearing, 19 the right to be heard within a 
reasonable time, the right to counsel and 
the right to (language) interpretation.

Equality before the law also needs to be 
ensured for those with limited economic 
costs by providing legal aid and making 
this information widely available. Poli-
cy makers opting for a court procedure 
need to ensure that legal gender recog-
nition cases are eligible for legal aid. Le-
gal aid needs to include cost coverage 
for legal representation, any mandatory 
medical procedures and statements, 
travel costs and compensation for time 
off work etc. if necessitated by the legal 
procedure. Rates must be sufficient to 
ensure quality legal representation and 
medical expertise. 

The right to a fair trial also includes the 
right for persons in detention to access 
gender recognition procedures and in-
formation about them.

The applicant cannot be requested to 
prove that they did not “cause” being 

trans- gender themselves, e.g. through 
unsupervised hormonal treatment. 20 The 
ECtHR stated that to date no reliable in-
formation is available on what causes be-
ing transgender. 21 In decisions on gender 
recognition, this also means that experts’ 
opinions, e.g. from medical professionals, 
may not be ignored or dismissed and re-
placed by ex officio judicial opinions, or 
opinions based on stereotypes.

The right to a fair trial also includes ap-
plicants’ right to have their cases han-
dled swiftly and to challenge excessive 
procedural delays. It includes the right 
to appeal, that is, to have a higher court 
review the decision.

Self-determination and self-declaration
A person’s declaration of their gender 
identity, for the purpose of obtaining 
gender recognition, should not require 
validation by a medical expert, judge 
or other third party. It is legitimate to 
require  proof of the originality of the 
statement, but not of its contents.

Change of Name
While the European courts did not yet 
rule on trans-related name change pro-
cedures, the ECtHR dealt with national 
rules on how a person’s name is record-
ed in civil status documents in Garcia 
Avello (C-148/02); Grunkin and Paul 
(C-353/06), and Sayn-Wittgenstein 
(C208/09). After all, “a person’s name is 
a constituent element of his identity and 
of his private life, the protection of which 
is enshrined in Article 7 of the Charter 
[…] and in Article 8 of the [ECHR]”. 22

Change of name, including gendered 
family names, should be possible sepa-
rate from change of legal gender in order 
to better accommodate the wide range 
of gender identities. Some trans people 
might not need a name change as they 
identify with the names they have, or they 
have been given androgynous names. 
Those trans people who do not seek 
gender marker changes should not be 
excluded from having their names recog-
nised. Generic non-trans-specific name 
change procedures are acceptable alter-
natives if they 
• ensure privacy protection (no one can 

find out a previously used name),  
• allow for the use of gender neutral 

names and names that might signal 
a different gender from the gender 
marker and

• are quick, transparent and accessible.
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Citizens Living Abroad 
and Recognition of 
Foreign Procedures
For citizens living abroad, it is essential to 
ensure that access to the procedure does 
not require physical presence in the state 
of origin. The official change or provision 
of new documents to citizens shall be 
accessible either through application by 
(electronic or analogue mail) or through 
the country of origin’s embassy in the 
state of residence. In times of increased 
mobility and globalisation, international 
compatibility of gender recognition leg-
islation is gaining in importance and for-
eign decisions should be recognised in a 
non-bureaucratic manner. In particular, 
EU member states need to have provi-
sions in place ensuring that their citizens 
and residents are not impeded in access-
ing their EU right to free movement be-
cause a gender recognition decision is 
not recognised in another member state. 

Foreign Residents, 
Migrants, Asylum Seekers 
and Refugees
Procedures need to be accessible for 
people residing in a state as well as for 
migrants, asylum seekers and refugees. 
This is of particular relevance for persons 
who originate from states, which do not 
provide for legal gender recognition or in 
which it is impossible or very impractical 
to seek legal gender recognition. 

If legal gender recognition procedures 
are limited to citizens of a country, trans 
asylum seekers and refugees are often 
left in a limbo where they are not rec-
ognised for who they are where they 
live and are not able to obtain gender 
recognition in their home country. Trans 
migrants are particularly vulnerable to 
becoming targets for transphobic of-
fences and violence. 23 ID documents in 
the state of their current residence re-
flecting their gender identity are key for 
social integration, for access to the job 
market, for settling down and, if need 
be, for turning to law enforcement in 
case they are targeted because of their 
gender identity. Besides these practical 
aspects, protection of private and fam-
ily life as established by the European 
Convention on Human Rights extends 
to all persons living on the Convention’s 
territory and should not be interpreted 
as excluding those seeking international 
protection. 

For refugees, it is often not possible to 
obtain LGR in their home country, as 
similar proceedings might not exist, be-
ing trans might be prosecuted, require-
ments are not human rights compatible, 
or the trans person cannot return and 
complete the procedure. 

Recognising the gender identity of asy-
lum seekers and refugees early on can 

help reduce transphobic violence and 
discrimination that might be directed at 
them by staff or other refugees in asylum 
facilities. It is psychologically stabilising to 
recognise and respect a person’s gender 
identity, when that person has been trau-
matised in their home country or during 
their journey to Europe because of their 
gender identity or gender expression.

TGEU suggests enabling trans asylum 
seekers to have identity documents 
from early on, reflecting name and gen-
der marker in line with their gender 
identity. This recognition should be in-
termediary and be based on the decla-
ration of the asylum seeker (affidavit), 
lasting at least for the duration of the 
asylum procedure. If the asylum claim 
is granted, national gender recognition 
procedures should be accessible to the 
refugee.  If the claim is denied, related 
documents should be issued in such a 
way that they would not out their carrier 
to authorities in their country of origin 
etc. In no case should a trans person’s 
refusal to have their documents adapt-
ed be taken as a reason to refuse asylum 
or question their trans identity, as this 
might be  due to security concerns. Such 
immediate yet time limited recognition 
would contribute to the privacy and se-
curity of asylum seekers and refugees, 
and contribute to their arrival and social 
integration. On the long run, it is impor-

tant that national LGR procedures are 
accessible for refugees as for any other 
long-term residents. Requirements such 
as having to produce a birth certificate 
or a proof of single civil status, should 
be handled flexibly, taking into account 
that issuing authorities in their country 
of origin might be hostile or inaccessi-
ble due to crisis, war or distance. In the 
Netherlands, applicants who do not 
have a Dutch birth certificate but have 
lived there legally for at least one year 
have to follow this procedure via the 
civil registry of The Hague where foreign 
birth documents can be signed into the 
Dutch Key Register with a substitute 
document.24 Such a procedure should 
also be made available to migrants and 
residents of foreign descent.

Benefits of 
Clear Legislation
The transparency and accessibility of a 
law also depend on its readability. Policy 
makers should thus strive for easy-to-un-
derstand, non-ambiguous language.

In countries without explicit laws but 
with established practice or case law, 
hesitation about initiating legislative 
change may arise. There are several 
drawbacks to not encoding gender rec-
ognition procedures, however. Most 
importantly, the applicant has no “right” 
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to claim gender recognition. In the case 
of delays or negative decisions, the legal 
basis for an appeal is lacking. The right 
to a fair trial also includes the need to 
outline the possibility of appeal. Further 
consequences of inadequate legisla-
tion might be increased length and thus 
cost of a procedure, which strains both 
the individual and the public authori-
ties. Vague requirements or regulations 
whose implementation is unclear open 
the possibility of abuse. Extensive legal 
actions might be necessary as a result, in 
order to clarify the matter. For political 
reasons, however, it might not be advis-
able to advocate for a law. In Switzer-

land, for instance, a public vote would be 
necessary to pass such a law, potentially 
exposing the trans community to hostile 
debates around the matter.

The positive effects of clear legislation 
are well documented. More than twice 
as many gender recognition cases (45) 
were registered in the first year of the 
Maltese GIGESC Act than in the elev-
en years before (21 cases).26 15 times 
more people had their gender identity 
recognised in the first three years of 
the Spanish law. 27 Between 2007-2013 
61 gender recognition decisions were 
handed out by Danish authorities (upon 

proof of castration), whereas 263 cases 
had been decided in the 12 months after 
the enactment of the new law (2014). 8 

Nearly 1.500 individuals changed ID in 
the first year of the Argentinian Gender 
Identity Act.29

Procedure – Conclusions
European states have a positive obliga-
tion to provide legal gender recognition. 
In order to comply with European stand-
ards on gender recognition legislation, 
policy makers need to ensure proce-
dures are quick, transparent and acces-
sible and based on self-determination. 
While the form of the procedure might 
be secondary, it has to deliver practical 
and effective results that protect the 
trans person’s right to privacy. Ideally, 
the procedure is a simple, administrative 
and non-medical procedure enabling a 
person to change their records and doc-
uments as quickly as possible.

 25
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Requirements
Principle of No Conflict
It is essential that a legal procedure 
does not create a conflict between the 
individual’s human right to legal gen-
der recognition (protection of private 
life) and other fundamental rights (e.g. 
human dignity, physical integrity, being 
free from torture, a fair trial, etc.). Eu-
ropean states define, in their legislation 
or through practice, the criteria an indi-
vidual has to meet before being able to 
change their name or registered gender. 
Often these requirements run counter 
to a person’s human rights, in that per-
son’s private life, self-determination or 
health-care choices. The ECtHR ruled in 
this respect that states have a margin of 
appreciation on what they can require, 
but also that the requirements should 
take into account “scientific and societal 
developments” (Goodwin & I v. UK). In 
2015 the Court reiterated the “uncon-
tested evidence of a continuing interna-
tional trend in favour of increased social 
acceptance” of trans people and legal 
gender recognition. 30 For the Council of 
Europe “Irreversible sterilisation, hor-
monal treatment, preliminary surgical 
procedures and sometimes also proof 
of the person’s ability to live for a long 
period of time in the new gender (the so 
called ‘real life experience’)” 31 are seen 

as abusive requirements. Domestic 
laws “should be regularly reviewed in or-
der to remove abusive requirements”.32 
The European Parliament repeatedly 
requested procedures “for changing 
identity to be simplified” 33, encouraging 
states “to introduce quick, transparent 
and accessible legal gender recognition 
procedures that are based on the per-
son’s self-determination … Sterilisation 
requirements should be treated and per-
secuted as a breach of the right to bodily 
integrity and of sexual and reproductive 
health and rights.” 34 For the time being, 
the Standards of Care (SoC) Version 7, 

35 developed and published by the World 
Professional Association for Transgen-
der Health (WPATH) outline the actu-
al state-of-the-art treatment for trans 
people. WPATH emphasises that trans-
gender identities and expressions are 
not pathological or negative, and warns 
against legal barriers that would harm 
social transition and “even contribute to 
trans people’s vulnerability to discrim-
ination and violence”. 36 Policy makers 
should pay attention to these SoC and 
strive for procedures that are based 
on the individual’s self-determination, 
omitting additional proofs and assess-
ments by third parties, e.g. medical or 
court-ordered experts. Legal aspects of 

transitioning and trans-related health-
care should be clearly disassociated. 
Third parties, such as parents (if the ap-
plicant is of age before the law), guardi-
ans, children, spouses/ partners or work 
colleagues, should also be excluded.

Further, the Court held that it must be 
possible for an individual to fulfil the 
set requirements within the respective 
state. 37 For instance, requesting a proof 
of gender reassignment surgery without 
making such treatment available in the 
country is not legitimate.

In addition to this, delays in the gender 
recognition process, which might be 
caused by standardised waiting periods, 
e.g. when accessing gender reassign-
ment surgery, are not lawful, as ruled in 
in Schlumpf v. Switzerland (see as well 
above). Applying a bureaucratic rule in a 
rigid manner without regard for the indi-
vidual’s medical needs violates the right 
to a fair trial. The Court also lambasted 
the judiciary for substituting its own 
views for those of a medical expert.

Diagnosis/ 
Medical Opinion
To date, the majority of official proce-
dures in Europe still require – explicitly 
or implicitly – a mental health diagnosis. 
The requirement of a “transsexualism” 

or equivalent “diagnosis is either explic-
itly stated under statutory law, created 
by interpretation of law, produced by 
court precedent, or implied, as the di-
agnosis is a condition for sterilisation 
or gender reassignment surgeries that 
are mandatory for legal gender recog-
nition. A psychotherapeutic therapy is 
rarely explicitly required but is usually 
needed to undergo mandatory sterili-
sation or treatments that have the diag-
nosis confirmed or as a follow-up on the 
diagnosis.” 38 As a consequence, many 
transgender persons who seek gender 
recognition are unable to obtain it. In 
particular, this might exclude people 
with non-binary gender identities. 

It is particularly problematic that a per-
son’s self-determination is limited by 
depending on a third party’s opinion. 
63% of trans respondents in a German 
study felt that the mental health diagno-
sis “Gender Identity Disorder” required 
for gender recognition is a source of sig-
nificant distress for them. 39 “Psychiatric 
requirements within legal gender rec-
ognition proceedings […] impact [trans 
people’s] lives and violate their human 
rights: The right to private life (Article 
8 of the European Convention on Hu-
man Rights ECHR) is infringed through 
forced medical treatment, through pa-
thologisation and resultant stigmatisa-
tion, dependence and heteronomy; the 
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right to non-discrimination (Article 14 
ECHR), and possibly, the prohibition 
of torture and inhuman and degrading 
treatment or punishment (Article 3 
ECHR).” 40 

Transgender and human rights activists 
in Europe and around the globe advo-
cate that having a transgender identity 
is not a disease or a marker of ill-health. 
“The criticism corresponds with the 
lack of evidence base, the impossibility 
of extraneous observation of gender 
identity […] and the paradoxical double 
role of psychiatry that evolves from the 
dependency on receiving a diagnosis to 
access treatments of legal gender recog-
nition on the one hand and the necessary 
bond of trust for effective psychothera-
py on the other.” 41 A “transsexuality” 
diagnosis is also built on a gender-bina-
ry narrative. This excludes those who 
do not identify as either gender or who 
identify as both, but who would still seek 
to adapt their documents to a gender 
closer than the one recorded. The World 
Professional Association for Transgen-
der Health (WPATH) maintains that 
“The expression of gender character-
istics, including identities, that are not 
stereotypically associated with one’s 
assigned sex at birth is a common and 
culturally-diverse human phenomenon 
which should not be judged as inherent-
ly pathological or negative”. 42

In its beta version of the 11th Interna-
tional Classification of Diseases, the 
World Health Organization proposes 
to remove all trans-related diagnoses 
from the mental health chapter. Instead 
it suggests a new separate chapter 
(conditions related to sexual health) 
that would only includethe diagnoses 
“gender incongruence in adolescence/ 
adulthood” and “gender incongruence in 
childhood.” 3

Involvement of medical personal such 
as mental health professionals to testify 
or provide “expert opinions” should be 
omitted from procedures to increase 
their accessibility. This has been imple-
mented successfully in new gender rec-
ognition legislation in Malta, Denmark, 
Norway, and in Ireland (for adults). Fur-
ther, referring to an explicit diagnosis 
might render the law inapplicable, once 
ICD11 has been released and applied at 
national level.

Wherever a diagnosis is required, it is not 
within a state’s remit to define or assess 
a person’s gender identity. In this regard, 
the ECtHR ruled that a medical expert 
opinion couldn’t be substituted by juridi-
cal opinion. 44 Further, the court held that 
an applicant couldn’t be requested to 
prove that they had not caused their trans 
identity, e.g. by administering hormonal 
treatment without medical supervision. 

Related costs for a medical or third-par-
ty opinion must equally be met through 
legal aid or other financial support. A di-
agnosis may not be delayed considerably 
through, e.g. a mandatory period of ther-
apy or period of long waiting times due to 
a lack of recognised specialists.

Often diagnosis or psychotherapy are 
said to provide applicants with the 
chance to reflect upon the consequenc-
es of legal gender recognition. To this 
end, voluntary peer-to-peer psychoso-
cial counselling is preferable to manda-
tory medical or psychological therapy/ 
counselling. Policymakers should en-
sure sufficient resources are available 
for peer-support structures.

Real-life Experience and 
Physical Examinations
“Real-life tests” or “real life experience” 
request that a person present and live 
over a longer period of time in line with 
their gender identity, without official 
documents to support that identity. Such 
requirements lead to exposure and the 
risk of discrimination and violence. Also, 
a person might be required to undergo 
certain physical examinations to obtain 
gender recognition. Requiring real life 
experience and physical examinations 
as prerequisites for gender recognition 
is not state of the medical art according 

to WPATH’s Standards of Care Version 
7, and should be abolished. It is the ob-
ligation of member states to respect 
societal and medical developments as 
ruled by ECtHR (see above). Again, the 
principle established in Schlumpf v. Swit-
zerland has to be followed: instead of 
applying a mandatory rule in a rigid man-
ner, consideration has to be given to the 
individual situation. This is particularly 
true for persons with a non-binary gen-
der identity, who should not be obliged 
to “act out” a gender identity that is not 
theirs in order to fit the assessment of a 
binary real-life experience.

Compulsory Medical 
Intervention
21states in Europe require sterilisation 
as a precondition for a gender recogni-
tion procedure. 45 Coercive sterilisation 
amounts to a violation of the UN Human 
Rights Convention’s Article 3, which 
protects the principles of dignity, individ-
ual autonomy and non-discrimination. 
The UN Special Rapporteur on torture 
and other cruel, inhuman or degrading 
treatment or punishment called upon all 
states to “outlaw forced or coerced ster-
ilisation in all circumstances and provide 
special protection to individuals belong-
ing to marginalised groups”, 46 with ex-
plicit reference to transgender people. In 
its concluding observations on Finland, 
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the UN Committee on the Elimination 
of All Forms of Discrimination against 
Women (CEDAW) expressed concern 
“about the obligation on transgender 
persons to prove infertility or undergo 
sterilisation for the legal recognition 
of their gender” and recommends Fin-
land to “expeditiously amend the Law 
on Legal Recognition of the Gender of 
Transsexuals to ensure that gender rec-
ognition is carried out without requiring 
transgender persons to conform to ste-
reotypical ideas of masculine or femi-
nine appearance or behaviour and that it 
does not require individuals to consent 
to sterilisation”. 47 OHCHR, UN Women, 
UNAIDS, UNDP, UNFPA, UNICEF and 
WHO spoke out against forced sterili-
sation of trans people 48 as did the World 
Medical Association. 49 Demanding en-
docrinologic or surgical medical inter-
vention (such as hormones, surgery, and 
sterilisation) “clearly run[s] counter to 
the respect for the physical integrity of 
the person”, according to the Council of 
Europe Human Rights Commissioner. 50 
In a specific report on coercive sterilisa-
tion to the Parliamentary Assembly of 
the Council of Europe (PACE) Rappor-
teur Pasquier clarifies “even where con-
sent is ostensibly given – also in written 
form – it can be invalid if the victim has 
been misinformed, intimidated, or ma-
nipulated with financial or other incen-
tives.” In regard to gender recognition 

procedures for trans people, the report 
maintains: “neither forced nor coerced 
sterilisations or castrations can be legit-
imated in any way in the 21st century – 
they must stop.” 51 PACE in 2015 called 
on member states to “abolish sterili-
sation and other compulsory medical 
treatment” in legal gender recognition.
xxiii The World Professional Association 
for Transgender Health Care – WPATH 
states: “No person should have to un-
dergo surgery or accept sterilization as 
a condition of identity recognition. If 
a sex marker is required on an identity 
document, that marker could recognize 
the person‘s lived gender, regardless of 
reproductive capacity.” 53

But also other rights might be affected, 
such as the right to form a family. “States 
which impose intrusive physical proce-
dures on transgender persons effectively 
undermine their right to found a family.” 54

Requiring medical intervention remains 
a human rights violation irrespective of 
whether the individual would want to 
undergo these procedures voluntarily. 
These are questions of the individual’s 
health care, which should not impinge on 
their ability to update their legal informa-
tion. Compulsory treatment is also con-
trary to a person’s free will. An applicant 
would be forced to choose between the 
right to physical integrity and the right to 

private life. Hence, there is no free will as 
required by Art. 5 of the Convention on 
Human Rights and Biomedicine, which 
provides that “an intervention in the 
health field may only be carried out after 
the person concerned has given free and 
informed consent to it.” 55 The Council 
of Europe Commissioner for Human 
Rights recommended that member 
states “abolish sterilization and other 
compulsory medical treatment as a nec-
essary legal requirement to recognize a 
person’s gender identity in laws”.

In YY v Turkey 56, the ECtHR decided that 
sterilisation cannot be made a prerequi-
site for access to gender reassignment 
surgery. The Court did not yet rule on 
sterilisation required in gender recog-
nition, a question, which is addressed in 
three pending cases against France. 57

The Committee of the European Social 
Charter is, at time of writing, deciding on 
a collective complaint that challenges the 
requirement for sterilisation in the Czech 
gender recognition procedure as in breach 
of the right to Health (Article 11). 58

Currently, 20 countries in Europe have 
laws or procedures in place not demand-
ing forced sterilisation: Austria, Belarus, 
Croatia, Denmark, Estonia, France, 
Germany, Hungary, Iceland, Ireland, It-
aly, Malta, Moldova, Poland, 59 Portugal, 

the Netherlands, Norway, Spain, Swe-
den and the United Kingdom. Courts 
in Austria, Germany, Italy, Moldova, 
Sweden and the Civil Court of Athens 
declared the sterilisation requirement 
to be unconstitutional or to be in breach 
of the European Convention on Hu-
man Rights; 60 remaining countries have 
adopted regulations which did not in-
volve sterilisation. Recent years have 
seen more and more case law, such as 
in Switzerland or France, where courts 
have not insisted on demanding sterili-
sation61  (see also the section on Compi-
lation of Jurisprudence on Legal Gender 
Recognition).

Forced Divorce
In countries without equal marriage a 
married trans person might be asked to 
divorce prior to legal gender recogni-
tion. As with a diagnostic requirement, 
such a demand can be explicit or im-
plicit, e.g. when a mental health profes-
sional only issues a mandatory positive 
statement once a person gets divorced. 
34 countries in Europe require a divorce 
before fully recognising a trans person’s 
gender identity.

However, the state obligation to protect 
existing marital unions has to be taken 
into account. This is particularly the case 
in countries where there is no equivalent 
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to marriage for same sex couples. In any 
case, gender recognition procedures 
must not infringe on the rights of a trans 
person’s children and partner.  Divorce, 
dissolution or transferal into a registered 
partnership (where available) means a 
loss of acquired rights for family members 
as well, a situation that must be avoided. 
The Commissioner for Human Rights de-
manded that “any restriction on the right 
of transgender persons to remain in an 
existing marriage following a recognised 
change of gender” be removed.

The ECtHR recognised that the divorce 
requirement leads to “daily situations 
in which” a trans person “faces incon-
veniences”. However, where an alter-
native to marriage exists with “almost 
identical (…) legal protection” and only 
“minor differences,” such as in Finnish 
registered partnership for same-gender 
couples, the divorce requirement is not 
disproportionate. 62 However, the Court 
might decide differently if a case related 
to a country without such an option.

Often, the question of divorce require-
ment is wrongly conflated with discus-
sions about marriage equality for same-sex 
couples. In the case of gender-recognition 
requirements the rights of an already law-
fully married couple are at stake.

No forced divorce is required in 19 Euro-
pean countries: Austria, Belgium, Croa-
tia, Denmark, Estonia, France, Georgia, 
Germany, Iceland, Ireland, Luxembourg, 
Malta, Netherlands, Norway, Portugal, 
Romania, Spain, Sweden and Switzer-
land. German and Austrian Courts 63 
found the requirement to divorce prior 
to gender identity recognition to be in-
compatible with the rights of rightfully 
married spouses, irrespective of the fact 
that in both countries marriage is de-
fined as a different-sex union. 64

The Italian Supreme Court found forced 
divorce as a consequence of legal gen-
der recognition of one of the partners 
to be unconstitutional as long as there 
is no equivalent institution to a marriage 
guaranteeing substantially the same 
rights to the spouses. 65

Age Restrictions
The Council of Europe asks member 
states dealing with minors’ gender rec-
ognition procedures to “ensure that the 
best interests of the child are a primary 
consideration in all decisions concern-
ing children”. 66 Explicit or implicit age 
restrictions may obstruct this best-inter-
est-principle for young as well as elderly 
trans people. Such restrictions violate 
non-discrimination provisions in the 
Convention on the Rights of the Child 

(Art 3.1; Art 8.1; Art 12.1; Art 24 and Art 
6.2), 67 the Yogyakarta Principles, 68 the 
European Convention on Human Rights, 

69 case law of the European Court of Hu-
man Rights on “Age”, 70 the European 
Social Charter (ETS No. 35) (Article 23 
- the right of elderly persons to social pro-
tection) and the EU Fundamental Rights 
Charter (Art. 21). A life of dignity and au-
tonomy, the right to privacy and the right 
to be heard and to take an active role in 
all administrative and judicial procedures 
that concern them must be provided for 
minors as well as for persons of age. In 
the case of minors, their evolving capac-
ities must be taken into account. Thus, a 
young trans person might not be auto-
matically denied gender recognition on 
grounds that they are too young. Similar, 
restricting a person’s access for the sole 
reason that they are above a certain age 
(e.g. 65 years) should be omitted. This 
also includes implicit requirements, such 
as certain medical interventions, which 
might be available only at the age of ma-
jority or only until a certain age. Thus, in 
the case of a 65-year old trans woman 
the European Court for Human Rights 
ruled that applying a two-year waiting 
time rule overtly strictly failed to take 
into account the applicant’s individual 
circumstances, namely her advanced age 
(i.e. 67 years old). The German Constitu-
tional Court followed the argumentation 
of a trans woman of age that she could 

not fulfil the surgery requirement for le-
gal gender recognition due to her age. 71

Lack of consent from parents or guard-
ians should not limit a young person’s 
right to access gender recognition pro-
cedures. Maltese and Norwegian legis-
lation 72 highlight that the best interest 
of the child is paramount in proceedings 
concerning children. 

Making gender recognition accessible 
independent of age is becoming more 
pressing as Europe gets older demo-
graphically and as more young trans 
persons come out at an earlier age. The 
World Professional Association for 
Transgender Healthcare – WPATH – 
confirms that “increasing numbers of 
adolescents have already started living 
according to their gender identity upon 
entering high school” 73 and highlights 
the large number of transgender adoles-
cents showing gender identity continui-
ty throughout adulthood. 88% of young 
trans respondents (18 – 24 years)74 and 
83% of elderly trans respondents (55+) 
in the EU expressed a desire for easier 
legal gender recognition procedures, 
as these would allow them to be more 
comfortable living as transgender peo-
ple. 75 The Council of Europe asks mem-
ber states to provide students with the 
necessary information, protection and 
support to enable them to live in accord-
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ance with their gender identity76 and 
specifically demands “facilitating the 
changing of the entry as to first name 
or gender in school documents” to ade-
quately meet the special needs of trans-
gender students in their school life. 77

An increasing number of European 
states open gender recognition proce-
dures for those below age of majority. To 
date, legal procedures in Malta, Austria, 
Germany, Croatia, Switzerland and Mol-
dova have no age restrictions in place 
and are open for minors. In the Nether-
lands and Ireland 16 year olds can apply 
for legal gender recognition. In Norway 
LGR is accessible from age six; between 
6 – 16 years parents make the applica-
tion on behalf of the child; from age six-
teen the young person can apply in their 
own capacity. Norway is the only coun-
try where minors access the same pro-
cedure as adults in a procedure based 
on self-determination. The law details 
the procedure through which, in case of 
discordant parents or guardians, the re-
quest of a minor should be assessed. 78 
Maltese minors from age 16 can use the 
notarial procedure just as adults. Young-
er children need to seek LGR through a 
specific court procedure. In remaining 
European countries young trans people 
do not have the right to change their 
name or gender marker. 79

People with a 
Non-Binary 
Gender Identity
Persons with a non-binary identity often 
only have the choice either to lie about 
their (non-binary) gender identity in or-
der to fulfil diagnostic criteria, real-life 
tests and other requirements, or to be ex-
cluded from legal gender recognition. A 
person with a non-binary identity might 
still have a legitimate interest in obtain-
ing a certain gender marker, as it would 
be closer to their gender identity – par-
ticularly if there is only a limited choice 
of male or female – or, for instance, to 
signal their non-binary identity through 
a differently gendered name and gender 
marker. A non-binary gender identity is a 
gender identity of its own and should not 
be seen as a phase, confusion or marker 
of ill-health. According to the LGBT Sur-
vey by the Fundamental Rights Agency, 
73% of trans respondents did not identi-
fy within the gender binary.

Procedures should be set up in such a 
way that it is not necessary to declare 
to which gender (identity) said person 
belongs. Rather, it should be sufficient to 
state that there is an inconsistency be-
tween currently recorded gendered in-
formation and the person’s gender iden-
tity. Ideally, the procedure also enables 
the choice of a gender marker different 
from male or female.

People with Disabilities
Many gender recognition laws have no 
provisions securing the right of people 
under guardianship to have their gender 
legally recognised. Guardianship can 
become an extra hurdle, as the guardian 
has to make the effort to ensure LGR for 
their ward. This can be particularly diffi-
cult if the guardian is unhelpful or, if sup-
portive, is constrained in the time and 
resources needed to support the claim. 
It is therefore important that a gender 
recognition law enables access for per-
sons under guardianship to the proce-
dure, having the best interest of the per-
son in mind.

Many trans people might experience 
mental health issues that are used to 
obstruct their access to legal gender 
recognition. A required psychiatric as-
sessment usually expects that people 
must be free from serious mental health 
issues before being allowed to access 
gender recognition. This ignores the 
fact that many trans people develop 
mental health problems as reactions 
to an unsupportive environment. Also, 
people with disabilities might be disad-
vantaged by procedures requiring per-
sonal appearance before courts, expert 
committees or regular visits to a med-
ical specialist demanding extra travel. 
Having to be in full-time work or studies 
before being able to access the proce-

dure might also be an obstacle. Since in 
most countries it is rather difficult to find 
information about the practical aspects 
of LGR, with strong research and verbal 
skills required, people with learning diffi-
culties might be particularly challenged 
by opaque and complicated procedures. 
These barriers can already occur in a 
required medical or diagnostic assess-
ment, hindering the person even when 
it comes to collecting the necessary doc-
umentation to start the administrative 
gender recognition process. 

As a rule of thumb, the more vulnerable 
the person, the easier and faster proce-
dures should be to protect and support 
that person’s gender identity and avoid 
any unnecessary distress.

Requirements - 
Conclusions
European states can establish require-
ments for access to gender recognition 
procedures, however such require-
ments must not force individuals to 
trade one human right for another, i.e. 
create legal dilemma. An individual can-
not be hindered in having their gender 
identity recognised because they lack a 
mental health diagnosis, have a non-bi-
nary gender identity, are married or too 
young/ too old, or because of another 
innate personal characteristic.
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Effects

When it comes to the scope and 
effects of gender recognition 

legislation and its effects, legislation has 
to make the rights under the European 
Convention “practical and effective, 
not theoretical and illusory” (Goodwin 
& I v. UK). Thus legislation needs to be 
designed in a way that ensures full legal 
capacity in “all areas of life”, as request-
ed by the Council of Europe. 80 Legisla-
tion enabling a trans woman to adapt 
her documents would not be sufficient 
if said woman was not able to enter – as 
any other woman – into a marriage. 

The Maltese GIGESC Act, for example, 
specifies that no norm or regulation may 
limit the right to gender identity and that 
all norms must always be interpreted in a 
manner that favours access to this right. 81

Furthermore, legal text cannot be per-
fect if practical application does not 
follow the same spirit. To this end, it is 
necessary to ensure that contradictory 
legislation is brought in line, or to make 
provisions for flexible interpretation 
and/ or adaptation of regulations ensur-
ing legal gender recognition can take its 
fullest effect.

Protection of Privacy
The law and its implementation guide-
lines must be clear in protecting the 
privacy of an individual. This privacy re-
quirement relates to the gender recog-
nition procedure itself 82 as well as to the 
effects of the law. For instance, whether 
or not it is possible to rectify a person’s 
birth certificate. The obligation to recti-
fy birth certificates was established by 
the European Court of Human Rights in 
Goodwin & I v. UK. Content and author-
ity of the law need to suffice to make 
“possible the change of name and gen-
der in official documents” and to ensure 
“corresponding recognition and chang-
es by non-state actors with respect to 
key documents”.

This obligation is not limited to states, 
but also includes non-state actors and 
also extends to educational and employ-
ment certificates, credit cards and other 
documents. No other law, e.g. freedom 
of information requests, may be invoked 
to trump measures for privacy protec-
tion without establishing the legitimate 
interest of such a request.

Registries and documents are to be 
changed without a trace, linking the 
change back to gender recognition. 
Scratching out a previous name on a doc-
ument and marking a new name on top 
is not acceptable, as it would constantly 
reveal the person’s trans background, 
i.e. violating their privacy. The UK Gen-
der Recognition Act 83 is very detailed to 
this end. The German “Transsexual Law” 
postulates a specific disclosure ban. 84 A 
previous supplier of a document, e.g. an 
employer, 85 has to issue a new employ-
ment certificate, even if doing so entails 
additional efforts for the institution. 
Such reissuance should not make any 
reference to the fact that the person had 
their gender recognised.

Full Legal Capacity
A recognition procedure has to ensure 
full legal capacity so that the person can 
access all rights associated with the con-
firmed gender. This includes the right to 
marry according to the legal gender as 
ruled by the ECtHR 86 and confirmed by 
the Committee of Ministers. 87 Thus, for 
example, upon being officially recog-
nised as “female” a trans woman should 
be able to marry a partner who is regis-
tered as “male” under the country’s rules 
for different-gender couples. Also, treat-
ing a trans person differently in regard to 
pension and similar employment-related 

rights after LGR may amount to discrim-
ination. 88 Thus, a trans woman must 
not be denied access to her pension at 
the same age as other women, if an age 
difference exists between women and 
men. Nonetheless, gender-specific rights 
and duties should allow for exceptions 
(equity provisions) where they have the 
potential to harm trans people, e.g. army 
conscription for a trans man or where the 
legally registered gender is not impor-
tant; or medical check-ups for prostate 
cancer, which should also be available for 
trans women with a female gender mark-
er. Also, placement in gendered wards 
in prison or hospital should take into ac-
count a person’s gender identity and not 
be based on a person’s genitals.

Parent-Child 
Relationships
Gender recognition legislation may not 
affect a trans person’s kinship status. 89 
Barring a (legal) relationship or guardian 
or visiting rights because of a parent’s 
gender identity amounts to discrimina-
tion. 90 The right of a child to have contact 
with their parents may not be lawfully 
limited due to a parent’s gender identity. 
A child has the right to be cared for by 
both their parents according to the UN 
Convention on the Rights of the Child 
– UNCRC Article 7 (1) and not be sepa-
rated from them against their will (Arti-
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cle 9 UN CRC). Article 18 foresees com-
mon responsibilities of both parents for 
the upbringing and development of the 
child, while Article 2 guarantees a child 
the right to non-discrimination.

Legislation needs to ensure that a trans 
parent who has received LGR is regis-
tered on their child’s birth certificate in line 
with their gender identity, independently 
of whether the child was born before or 
after the LGR. 91 This means that a trans 
man should be registered as “father” and 
a trans woman as “mother”. Automatic 
decisions annulling a trans person’s legal-
ly recognised name and gender because 
they biologically reproduced is a breach 
of their right to privacy, may amount to 
discrimination on grounds of pregnancy, 
and can pose threats to the safety of the 

family and thus be against the best inter-
est of the child.

Where sterilisation requirements have 
been removed from gender recognition 
laws, existing legal provisions should be 
interpreted in a flexible way to ensure 
best-possible protection of privacy for 
the families of trans persons, respecting 
their gender identity.

Effects - Conclusion
Process and outcomes of gender rec-
ognition procedures must be set up or 
interpreted in such a way that they ef-
fectively ensure full legal capacity in ac-
cordance with the person’s recognised 
gender and protect the private life of the 
individual.

Implementation

Progressive gender recognition legislation 
might require changes to other legal fields 

and stipulate additional policies and regulations 
adapting other areas, such as hospitals, prisons, 
schools, statistics or data-collection systems. 92 

Placement in hospitals, prisons or schools 
should always respect the person’s gen-
der identity 93 and not be based on genitals 
or sex assigned at birth. It is key that staff 
coming into direct contact with trans peo-
ple, and staff in administration, are trained 
in such a way that they treat trans persons 
respectfully, ensuring their dignity, privacy, 
and safety. The comprehensive Scottish 
Gender Identity and Gender Reassign-
ment Policy 94 focuses on the involvement 
of a case management conference involv-
ing a detained individual and staff training.

Schools and institutions dealing with 
minors should be prepared to make 
accommodations for very young trans 
people. Policies should be in place for 
recognising a young trans person’s name 
and gender identity without requesting 
a full gender recognition process, e.g. in 
class rolls, access to changing rooms and 
other gendered facilities. Non-bureau-
cratic recognition procedures can help 
the young person to safely explore their 
gender identity, constrain bullying and 

harassment, and give staff guidance on 
how to create a respectful and safe envi-
ronment for the child. 95

With less abusive LGR requirements, 
administrative and information systems 
might need to be adapted to accom-
modate married same-gender couples, 
pregnant men and underage trans peo-
ple. Thus, even if there are no provisions 
for same-sex couples to marry, forms 
and norms need to be adjusted so that 
married same-gender spouses can file 
their taxes together or fill in any other 
forms without discrimination. 

Birth registries and birth certificate 
forms need to be customised so they can 
register legally recognised men giving 
birth as father, or reciprocally recognise 
a person with a female gender marker 
begetting a child as mother. 

Schools need to have procedures in 
place to issue a school leaving certifi-
cate for John Clay, even if school histo-
ry might list John and previously Joanna 
Clay. In short, administration should be 
considerate of the needs of individuals 
and not the other way around. Comput-
er says no is not a sufficient answer when 
the privacy of individuals is at stake. 
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Data systems should be adapted in such 
a way that they ensure consistency in a 
person prior to and after legal gender rec-
ognition. For example, a person should 
be able to retract information on their 
credit/ debt history or real estate with-
out the document produced revealing a 
previously used name. Software should 
be set up in such a way as to ensure that 
no-one without an explicit legal interest 
can find out that a person obtained legal 
gender recognition.In regard to data col-
lection, it is advisable to scrutinise the oc-
casions where gendered data is collect-
ed, stored and processed, and reduce 
them to an absolute minimum. Gender 
identity related information should be 
treated here as candidly as other inti-

Jurisprudence 

(compiled by Constantin Cojocariu)

This section comprehensively presents im-
portant case law and its reasoning in key 

areas relating to gender identity recognition 
from the European level and a selection of na-
tional jurisprudence.

I. Right to legal
 gender recognition

European Court of Human Rights, 
B. v. France, 25 March 1992 
(Application no. 57/1990/248/319)
The lack of any legal recognition of the gender 
identity of a trans woman who had undergone 
genital surgery violated her right to respect for 
private life (Art. 8 of the European Convention 
of Human Rights/ECHR). 

The applicant was a trans woman and 
a French citizen, born in 1935. She un-
derwent genital surgery in Morocco, in 
1972. At the time of the judgment, the 
applicant had been living fully as a wom-
an for a long time and was involved in a 
heterosexual relationship. In 1978 the 
applicant filed a request with domestic 
courts asking that her documents be 
changed to reflect her female identity, 
including with respect to her first name 
and gender marker, as she wanted to 

marry her partner. Domestic courts de-
nied the applicant’s requests because, 
among other things, by undertaking gen-
ital surgery abroad, she had not followed 
the correct procedures as prescribed in 
France, and because she continued to 
“show the characteristics of a person of 
male sex”.

The applicant complained to the Court 
that the authorities’ refusal to recognise 
her gender identity was in breach of Art. 
8. She argued that her circumstances 
were different from those of British ap-
plicants in cases previously examined 
and rejected by the Court (in particular 
Rees v. United Kingdom and Cossey 
v. United Kingdom). The Court noted 
that in France it was possible to update 
birth certificates throughout the life of 
the person concerned and that indeed 
numerous courts ordered the relevant 
authorities to change the information 
pertaining to a person’s gender identity 
in their records, as opposed to the Unit-
ed Kingdom, where the information 
contained in a birth certificate was held 
to constitute a historical record that 
could supposedly never be modified. 
While the applicant had indeed under-
gone genital surgery abroad without 

mate personal information, such as reli-
gion or faith. 96 When collecting data on 
kinship, family relations and members 
of a household, administrations increas-
ingly adapt intake forms, e.g. to better 
recognise trans families with same-gen-
dered partners or a male person giving 
birth etcetera. Where ever possible, 
it is advisable to make gendered data 
provision voluntarily with the option of 
“prefer not to say” and/ or “other”.  Thus, 
censuses and large-scale data collection 
should foresee “other” as an option, be-
sides “male” and “female” standards, 
with the accommodating possibility of 
entering further information, e.g. in a 
free text field. 97
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the ‘benefit’ of ‘medical and psycholog-
ical safeguards’ that normally applied 
in France, the operation nevertheless 
involved “the irreversible abandonment 
of [her] original sex”. The Court noted 
that the applicant’s “manifest determi-
nation” was a significant factor that had 
to be taken into account. Unlike in the 
United Kingdom, the applicant could not 
change her forename freely. The Court 
also attached importance to the fact 
that numerous official documents in-
cluding information pertaining to the ap-
plicant’s gender identity were required 
in the course of daily life.

In view of all these considerations, the 
Court held that the applicant “found 
herself daily in a situation which, taken 
as a whole, was not compatible with the 
respect due to her private life” amount-
ing to a violation of Art. 8. However, the 
Court stopped short of implying that Art. 
8 required full legal gender recognition, 
noting that the respondent State had sev-
eral means at its disposal to remedy the 
situation, but that it was not its function to 
indicate which was the most appropriate.

European Court of Human Rights, 
Christine Goodwin v. United Kingdom, 
11 July 2002 (Application no. 35968/97)
Lack of legal gender recognition procedures   
violates the right to respect for private life 
(Art. 8) and the right to marry (Art. 12).

Christine Goodwin was a trans woman 
who complained about the absence of 
legislation on legal gender recognition in 
the United Kingdom even for people like 
her who underwent genital surgery. As a 
result, she suffered from discrimination 
and humiliation, including sexual harass-
ment at work, unfair dismissal, disclo-
sure of her trans status by different state 
agencies, discriminatory pensionable 
ages and an inability to access various 
benefits and services that required hav-
ing to produce a birth certificate.  The ap-
plicant also complained that as long as 
she was legally a man, she was not able 
to marry her male partner.

The Court noted that trans people suf-
fered from “stress and alienation,” and 
“feelings of vulnerability, humiliation 
and anxiety” as a result of the author-
ities’ refusal to recognise their gender 
identity. British legal and administra-
tive practices were incoherent, as the 
authorities refused to recognise the 
implications of genital surgery that was 
officially permitted and publicly funded. 
The Court also noted that “transexu-

alism has wide international recogni-
tion as a medical condition for which 
treatment is provided in order to afford 
relief”. The intrusiveness and extent of 
procedures involved and the level of 
personal commitment required suggest-
ed the decision taken by a person to un-
dergo gender reassignment treatment 
was neither capricious nor arbitrary. 
Notably, the Court stated that although 
the chromosomal element remained un-
changed even after medical treatment, 
that in itself was not a decisive factor 
for the purposes of assigning a gender 
marker. In addition, the Court observed 
a continuing international trend in fa-
vour of increased social acceptance of 
trans people, including by recognising 
their gender identity on the basis of gen-
ital surgery. The Court was not persuad-
ed that legal gender recognition caused 
unmanageable or unacceptable detri-
ment to the public interest, as long as it 
was confined to those trans people who 
underwent genital surgery. Summing up, 
the Court concluded that there was a 
breach of Art. 8, while specifying at the 
same time that the choice as to the ap-
propriate means necessary for achiev-
ing legal recognition came within the 
State Parties’ margin of appreciation.  

Under Art.12, the Court noted that the 
term ‘men and women’ needed not re-
fer only to a determination of gender 
by purely biological criteria. There were 
other relevant factors – the acceptance 
of gender identity disorder as a medical 
condition, the provision of genital sur-
gery and the assumption of the social 
role of the self-identified gender. The 
option that the applicant had to marry 
a woman was irrelevant, as long as she 
only wished to marry a man. Conse-
quently, there was a violation of Art. 12. 

European Court of Human Rights, 
Grant v. United Kingdom, 23 May 2006 
(ApplicationNo. 32570/03)
Denying a trans woman’s request to retire at 
60, the age of retirement for women, violated 
her right to respect for private life (Art. 8).

The applicant was a trans woman who 
was registered as female on her National 
Insurance card, and who paid her pen-
sion contributions accordingly. In 1997, 
at the age of 60, the retirement age for 
women, the applicant applied for a retire-
ment pension. The authorities denied her 
request, informing her that she only be-
came eligible for a pension when turning 
65, the retirement age for men. Notably, 
the British authorities persisted in their 
refusal to provide the applicant with a 
pension from the age of 60 even after the 
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European Court Christine Goodwin judg-
ment was handed down on 11 July 2002, 
and until the enactment of the Gender 
Recognition Act 2004, which provided 
individuals in the same position as the ap-
plicant with full legal gender recognition 
including with respect to pensions. 

The Court found that as the applicant 
was in an identical position to the appli-
cant in the Christine Goodwin case, there 
was a violation of Article 8 with respect to 
the lack of legal recognition of her gender 
identity. Legal gender recognition applied 
in all fields where women and men were 
treated differently, including pensions.  

II. Faulty procedures for 
legal gender recognition 
(medical)

European Court of Human Rights, 
Van Kück v. Germany, 12 June 2003 
(Application no. 35968/97)
Burden placed on the applicant to prove the 
medical necessity of her genital surgery and 
the genuine nature of her ‘transsexualism’ 
during court proceedings related to health 
insurance coverage of gender reassignment 
treatment, was unreasonable, amounting to a 
violation of her rights to fair trial (Art. 6) and 
to respect for private life (Art. 8).

The applicant was a trans woman who 
sued her private health insurance com-
pany, seeking coverage for her hormone 
treatment and gender reassignment 
treatment. A psychiatrist consulted by 
the regional court acknowledged that 
genital surgery was not the only possible 
medical treatment in cases of transsexu-
ality, but nevertheless he recommended 
it in the applicant’s case as it would im-
prove her social situation and help her 
reach stability. The regional court inter-
preted the expert report to mean that 
genital surgery was not a medically nec-
essary treatment, stated that the appli-
cant should have undergone psychother-
apy sessions first and rejected her claims. 
The decision was upheld on appeal, with 
the court of appeal additionally insinuat-
ing that the applicant deliberately caused 
her condition. Before the Court, the ap-
plicant complained about the quality of 
the proceedings at the national level.

The Court criticised the unreasonable 
manner in which national courts inter-
preted the above-mentioned expert 
report, particularly in light of its findings 
in the Christine Goodwin judgment re-
garding the nature of transsexualism as 
a widely recognised medical condition. 
Consequently, national courts were not 
entitled to determine the medical neces-
sity of gender reassignment treatment 
by their curative effects on the person 

in question and dismiss the conclusions 
of an expert report. In addition, since 
“gender identity is one of the most inti-
mate areas of a person’s private life”, the 
burden placed on the applicant to prove 
the medical necessity of treatment was 
disproportionate. Along similar lines, 
the national courts’ conclusion to the 
effect that the applicant caused her own 
transsexuality was at odds with the lack 
of any conclusive scientific findings as 
to the cause of transsexualism. This was 
particularly so given the numerous and 
painful interventions involved in gender 
reassignment surgery and the level of 
commitment and conviction required to 
achieve a change in social gender role. 
These shortcomings rendered the na-
tional proceedings as a whole unfair, re-
sulting in a violation of the right to a fair 
trial under Art. 6§1. 

The Court also held that the case con-
cerned “the applicant’s freedom to 
define herself as a female person, one 
of the most basic essentials of self-de-
termination”, and not the legitimacy of 
gender reassignment surgery in general 
or the entitlement to reimbursement for 
such treatment. The domestic courts 
substituted its “views on her most in-
timate feelings and experiences” for 
those of the applicant, without any 
medical competence, based on “general 
assumptions as to male and female be-

haviour.” By requiring the applicant to 
prove she was trans and questioning the 
medical necessity of gender reassign-
ment treatment against medical advice, 
the domestic courts overstepped their 
margin of appreciation, amounting to a 
violation of the right to respect for pri-
vate life under Art. 8.

European Court of Human Rights, 
L. v. Lithuania, 11 September 2007 
(Application no. 27527/03)
The authorities’ persistent failure to adopt leg-
islation enabling trans persons to undergo gen-
der reassignment surgery, after having recog-
nised this as a right, amounted to a violation of 
the right to respect for private life (Art. 8). 

The applicant is a trans man who re-
ceived some gender reassignment 
treatment but was not able to under-
go genital surgery due to the absence 
of suitable legislation. In particular, al-
though the Civil Code, which entered 
into force in 2003, provided for a right 
to gender reassignment, the failure to 
adopt the necessary secondary legisla-
tion meant that the procedure was not 
available in practice. Without genital 
surgery, the applicant was not able to 
change his legal gender, which caused 
significant problems in his daily life. 
Before the Court, the applicant com-
plained that this state of facts amounted 
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to a violation of his right to private life 
(Art. 8) among others. 

The Court found that the gap in the rel-
evant legislation in Lithuania made it im-
possible for the applicant to undergo the 
requisite gender reassignment surgery, 
which left him “in a situation of distress-
ing uncertainty.” The delays in adopting 
the necessary legislation could not be 
justified on the basis of budgetary re-
straints considering that four years had 
elapsed since the relevant provisions in 
the Civil Code were adopted, and con-
sidering the relatively small number of 
individuals involved. The Court empha-
sised that in the absence of adequate 
facilities in Lithuania, it may be possible 
for the applicant to receive treatment 
abroad, financed in whole or in part by 
the State. The Court concluded, in light 
of these considerations, that there was 
a violation of the applicant’s right to re-
spect for private life (Art. 8). 

European Court of Human Rights, 
Schlumpf v. Switzerland, 8 January 2009 
(Application no. 29002/06)
Inflexible two year waiting time before appli-
cant could undergo health insurance-covered 
genital surgery violated her rights to fair trial 

(Art. 6) and to respect for private life (Art. 8).
The applicant, born in 1937, lived as a 

male until her wife’s death in 2002, com-
ing out as a trans woman thereafter. In 
2003 she started hormonal, psychiatric 
and endocrine treatment. In 2004, she 
was diagnosed with gender dysphoria 
and authorised to undergo gender re-
assignment treatment. However, her 
health insurer refused to cover the costs 
of the procedure based on two Feder-
al Insurance Court rulings from 1988, 
which conditioned coverage on a wait-
ing period of two years before surgery 
could take place. During this time, the 
person in question had to undergo psy-
chiatric and endocrine treatment and 
the existence of “genuine transsexual-
ism” had to be established. As her chal-
lenge in court against the refusal was 
likewise rejected, the applicant went 
ahead and underwent the surgery any-
way, paying for the costs herself. 

The Court held that the manner in which 
national courts substituted their views 
for those of experts based on a relatively 
old abstract rule applied inflexibly was 
unreasonable, particularly as the appli-
cant’s diagnosis was clear and uncon-
tested. Therefore, there was a violation 
of the applicant’s right to fair trial under 
Article 6§1 of the ECHR.

Furthermore, the Court noted that the 
waiting period was applied in the interest 
of those undergoing gender reassign-

ment surgery, to ensure their decision 
was well thought out. Although this ob-
jective was legitimate, the criterion of 
a waiting period could not be applied 
rigidly, without regard to individual cir-
cumstances. In particular, the domestic 
courts failed to take into consideration 
the fact that the applicant postponed her 
transition out of respect for her family. 
They also failed to take into considera-
tion medical reports that recommended 
prioritising genital surgery in view of her 
advanced age. Considering that one of 
the most intimate aspects of the appli-
cant’s private life was at stake and that 
accordingly the margin of appreciation 
available was narrow, the Court decided 
that there was a violation of the right to 
respect for private life under Art. 8.

National jurisprudence/Croatia,  
Constitutional Court, No. 
U-IIIB-3173/2012, 18 March 2014
Defective gender recognition legislation lead-
ing to inordinate delays in proceedings initiated 
by trans youth is in breach of his human rights.

The petitioner was a trans man born 
in 1995 who lodged a request for legal 
gender recognition with the local public 
registry office on 22 April 2010, accom-
panied by several supportive opinions 
by medical professionals with different 
specialisations. Crucially, however, the 

petitioner had not undertaken genital 
surgery and did not plan to do so either. 
The public registry office rejected the re-
quest, a decision upheld on appeal by the 
ministry of public administration. How-
ever, an administrative court rescinded 
those administrative decisions as they 
were procedurally flawed, and ordered 
the bodies in question to reconsider the 
petitioner’s request. The same sequence 
of events was repeated twice, over a pe-
riod of several years. On 28 May 2012, 
when the case was pending before ad-
ministrative courts for the third time, the 
petitioner lodged a complaint with the 
Constitutional Court alleging a breach 
of his right to a fair trial and of his right to 
respect for private life. 

Notably, the delays in the administrative 
proceedings were mostly due to the ob-
structive and dilatory attitude of the Na-
tional Health Council, a consultative ex-
pert body working under the authority of 
the Ministry of Health, charged with pro-
viding expert opinions on legal gender 
recognition requests. Eventually, the Na-
tional Heath Council did provide a nega-
tive opinion on the petitioner’s request, 
based on his failure to undergo genital 
surgery. In his complaint before the Con-
stitutional Court, the petitioner argued 
that the National Health Council’s deci-
sion lacked a legal basis, as the applicable 
regulations specified that trans people 
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seeking a legal gender change had to 
provide “appropriate medical documen-
tation” without at the same time defin-
ing this notion and, in particular, without 
defining whether or not it had to include 
proof of genital surgery. 

The Constitutional Court ruled in the pe-
titioner’s favour. First, the Court found 
a violation of the right to a fair trial in 
the Croatian Constitution, due to the 
exceeding length of administrative pro-
ceedings of almost four years by the time 
of its decision, taking into consideration, 
among other things, what was at stake 
for the petitioner, as well as his young 
age. In relation to the second claim, the 
Court noted that the delays were due 
to some extent to the vagueness of reg-
ulations on legal gender recognition. 
Whereas in 2013 the Croatian Parlia-
ment adopted a law designed to address 
these gaps, by stating in particular that le-
gal gender recognition did not necessari-
ly require genital surgery, the application 
of that law was hampered by a persistent 
failure to adopt the necessary secondary 
regulations. The Court noted that the 
authorities’ omissions were aggravated 
by the petitioner’s young age, as well as 
taking into account “the importance of 
the proceedings in question for his fu-
ture mental and physical development 
and stability and the creation of his per-
sonality.” Consequently, the Court also 

found a violation of the petitioner’s right 
to respect for private life in conjunction 
with the right to a fair trial. In view of its 
findings, the Court ordered the relevant 
agencies to take a final decision in the 
petitioner’s case within three months, as 
well as pay him damages for the harms 
suffered as a result. 

III. Medical requirements 
for legal gender 
recognition

• National jurisprudence/Austria,  
Administrative Court, (VwGH) 
2008/17/0054, 27 February 2009

• National jurisprudence/Austria,  
Constitutional Court (VfGH) Case B 
1973/08-13, 3 December 2009

Proof of gender reassignment surgery not nec-
essary for legal gender recognition.

The petitioner was a trans woman who 
underwent various gender reassign-
ment procedures to significantly fem-
inise her external appearance, but not 
genital surgery. She argued that these 
procedures should be sufficient for the 
purposes of legal gender recognition, 
particularly as undergoing genital sur-
gery would lead to disclosure of her 
status as a trans person and potentially 
dismissal from her managerial position 
at an international company. The Court 

emphasised the importance of “the psy-
chological component of the feeling of 
belonging to the other sex”, that was 
“in all likelihood irreversible” and that 
was “expressed visibly in a distinct ap-
proximation to the external appearance 
of the other sex.” In that sense, ‘severe’ 
genital surgery was not indispensible 
to achieving a distinct approximation 
to the appearance of the other gender 
and therefore could not be required for 
the purposes of establishing a person’s 
civil status. The Constitutional Court 
reached similar conclusions, stating that 
“(genital-altering) surgery” is not a re-
quirement for a change of gender entry 
in the birth register.

National jurisprudence/ Germany,  
Constitutional Court, 1 BVR 3295/07, 
 11 January 2011
Genital surgery and sterilisation requirements 
in breach of German Constitution. 

The case concerned a 62-year old trans 
woman who had changed her first name 
to that of a female, and who wanted to 
enter into a same sex registered part-
nership with her female partner. She was 
prevented from doing so because she 
was not permanently infertile, had not 
undergone gender reassignment surgery 
and thus did not fulfill the requirements 
set out in Article 8 of the Transsexuals 

Act for a civil status change that would 
allow her to be recognised as a woman. 

The Court reasoned that the petitioner’s 
right to sexual self-determination and 
physical integrity outweighed the legisla-
tor’s interest to secure the notion of civil 
status as “permanent and unambiguous”, 
as well as “avoid a divergence of bio-
logical and legal gender affiliation”. The 
Court emphasised that genital surgery 
constituted a “massive interference” 
with physical integrity, involving “con-
siderable risks and side effects,” while at 
the same time not being indicated in all 
cases of “transsexuality”. Furthermore, 
“permanency and irreversibility” of an 
individual’s gender identity could not be 
measured based on the shape of their 
genitals, but rather “against the con-
sistency with which they lived in their 
perceived gender.” In this respect, the in-
flexible imposition of genital surgery in all 
cases, without exception, was excessive.  
In relation to the infertility requirement, 
the Court highlighted the “predicament” 
of trans persons, who were forced to re-
ject surgery and as a consequence forego 
their legal gender recognition, compel-
ling them to live permanently in contra-
diction to their legally registered gender, 
or “to undergo far-reaching surgeries 
that not only result in physical chang-
es and loss of functionality […], but also 
touch upon their human self-understand-
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ing.” Regardless of the choice made, the 
rights of the person in question are un-
dermined. The Court acknowledged that 
the infertility requirement pursued the 
legitimate objective of preventing legally 
male trans persons from giving birth, or 
legally female trans persons from procre-
ating children, which would “contradict 
the concept of sexes,” with far reaching 
implications for the legal order. However, 
albeit such concerns were valid, they did 
not justify such sweeping requirements, 
considering the relatively small number 
of persons concerned, and that solutions 
could be identified which were sufficient-
ly protective of the rights of children born 
in such circumstances. Consequently, the 
Constitutional Court declared the geni-
tal surgery and infertility requirements to 
be in breach of the German Constitution. 

National jurisprudence/Switzerland, 
Regional Court of Bern-Mittelland, CIV 12 
1217 JAC, 12 September 2012
No mandatory medical interventions in 
legal gender recognition.

The Court strongly rejected any form of 
medical intervention – surgical or hor-
monal – in the case of a trans woman 
seeking legal gender recognition, as that 
“always and directly violates the phys-
ical integrity of the person concerned 
and is therefore highly problematic for 

legal reasons.” The Court based its rea-
soning on the consolidated opinion of 
experts in transsexuality that “the sur-
gical procedure cannot be a necessary 
prerequisite for a lasting and visible 
change in a person’s gender identity.” 
The Court also noted that a requirement 
for hormonal therapy is, much like a sur-
gery requirement, “an invasion of bodily 
integrity” and therefore raised similar 
questions to surgical interventions.

National jurisprudence/ Sweden,  
Administrative Court of Appeal,  
Case 1968-12, 19 December 2012
The sterilisation requirement struck down 
as unlawful.

This was an appeal from a lower court 
regarding the validity of the sterilisation 
requirement provided for in the Swed-
ish Gender Recognition Act 1972. The 
Court noted that the sterilisation re-
quirement had originally been justified 
by reference to the need to “eliminate 
the risk of confusion in family relation-
ships that might arise if a transsexual 
person who obtained a change in his or 
her registered gender, should have chil-
dren of their own.” In that respect, the 
Court reasoned that as long as a medical 
intervention was “a condition for enti-
tlement to a certain benefit or right, it 
should be considered a forced medical 

intervention.” This applied equally to the 
provision of sterilisation in the context 
of legal gender recognition. Further-
more, since sterilisation involved “an ex-
tremely invasive and irreversible physi-
cal procedure for the individual,” it was 
difficult to justify based on the need for 
order in relationships alone. Examining 
the proportionality of the interference, 
the Court noted that the Swedish Gov-
ernment had recently announced that 
the sterilisation requirement would be 
dropped, planning legislative changes 
that would secure the legal situation of 
trans families and clarify any lingering 
uncertainties. Consequently, the Court 
held that the sterilisation requirement 
breached the ban on forced medical 
procedures in the Swedish Constitution, 
the right to respect for private life (Art. 
8 ECHR), and also the prohibition of dis-
crimination (Art. 14 ECHR), since it tar-
geted trans people only.

National jurisprudence/ Sweden, Administra-
tive Court, Case no. 24931-13, 16 May 2014
Physical examination did not comply with pro-
cedures set out in gender recognition law

This was an appeal against a decision 
by the National Board of Health and 
Welfare (the Legal Council) to deny 
the request for legal gender recognition 
lodged by a trans woman, under the 

pretext that “no examination had been 
carried out in accordance with normal 
practice.”  Paragraph 1 of the Gender 
Recognition Act 1972 provided that “a 
person can after having made an appli-
cation of his or her own obtain the recog-
nition that he or she has another gender 
than the one indicated in the civil regis-
tration, provided that he or she: 1) has 
perceived over a long period of time that 
he or she belongs to the other gender; 
2) has appeared for a while in accord-
ance with this gender identity; 3) must 
be expected to live in accordance with 
this gender identity also in the future, 
and 4) is at least eighteen years of age.” 
The Court noted that the Gender Recog-
nition Act regulated only the legal com-
ponent of a change of gender, providing 
that personal information contained 
in the public records could be changed 
based on a positive opinion from the 
Legal Council. Admittedly, a gender 
change decision must be based on some 
form of examination, in accordance with 
the above mentioned provision of the 
Gender Recognition Act. Nonetheless, 
the Legal Council failed to assess the ap-
plicant’s request against that provision, 
referring instead to the “common prac-
tice.” Accordingly, the Court overturned 
the decision and returned the case to the 
Legal Council for a re-hearing. 
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European Court of Human Rights,  
Y.Y. v. Turkey, 10 March 2015  
(Application no. 14793/08)
The requirement to be sterile before being able 
to undergo genital surgery was not justified.

The applicant is a trans man who applied 
for authorisation to undergo genital sur-
gery. The court of first instance rejected 
his request on the grounds that he re-
tained his reproductive organs, based 
on Art. 40 of the Turkish Civil Code. That 
provision made legal gender recognition 
contingent on genital surgery. However, 
in order to obtain authorisation to under-
go genital surgery, the person in ques-
tion had to be sterile. The first instance 
decision was upheld on appeal. In his 
complaint to the Court, the applicant ar-
gued that it was unreasonable to condi-
tion access to genital surgery on already 
being sterile, which could itself only be 
achieved through a surgical intervention. 

The Court stated that the authorities’ 
decision had repercussions on the appli-
cant’s rights to ‘sexual identity and per-
sonal fulfilment’, fundamental aspects 
of his right to respect for private life. The 
Court emphasised that at the time when 
he applied for authorisation to undergo 
genital surgery, the applicant had al-
ready presented as a male for a long time 
and received psychological counselling. 
In that respect, the Court recalled that 

the decision to undergo genital surgery 
had to be taken seriously, considering 
the intrusiveness and extent of proce-
dures involved and the level of person-
al commitment required. At the same 
time, the Court emphasised that Turkey 
was alone among European states in re-
quiring trans people to be sterile before 
undergoing genital surgery, as well as 
the trends across Europe in abandon-
ing the sterilisation requirement for the 
purposes of achieving legal gender rec-
ognition. Since the Turkish Government 
did not provide any valid justifications 
for this arrangement, there was a viola-
tion of Art. 8. Judges Keller and Spano, 
concurring, stated their preference for 
a more expansive ruling that held the 
sterilisation requirement as a prerequi-
site to legal gender recognition to be in 
breach of Art. 8. Their opinion was based 
on a detailed review of recent relevant 
developments in comparative and inter-
national law.

• National jurisprudence/ Ukraine, 
Kiev Administrative Court, 19 June 2015

• National jurisprudence/ Ukraine,  
Kiev Administrative Court, 10 July 2015

Gender reassignment treatment requirements 
devoid of a legal basis.

The first case concerned a trans man 
who challenged the initial decision by 

a ‘special commission’ operating under 
the authority of the Ministry of Health 
to deny his request for legal gender 
recognition. In proceedings before the 
administrative court, the commission 
explained that its decision was based 
on a letter from the Institute of Urology, 
according to which the minimal surgical 
requirements for “biological women” di-
agnosed with ‘transsexualism’ included 
the removal of the reproductive organs 
and ‘mammary glands.’ However, the 
Court ruled that since the Institute of 
Urology letter was not a relevant legal 
document, the surgical requirements 
stated therein and, implicitly, the com-
mission’s rejection were unlawful. 

The second case concerned a trans 
woman who applied for legal gender 
recognition after having undergone an 
orchiectomy (removal of testicles). The 
Special Commission on Issues of Change 
(Correction) of Gender Identification 
in Kiev initially rejected her request, 
based among others on an opinion from 
the Institute of Urology stating that the 
minimal surgical requirements for trans 
people seeking legal gender recogni-
tion were the removal of reproductive 
organs and ‘mammary glands’ for trans 
men and the “removal of sexual organs 
(testicles and penis)” for trans women.

The Court allowed the petitioner’s ap-
peal, struck down the commission’s de-
cision as unlawful, and ordered that the 
petitioner be provided with the medical 
certificate that she needed for the pur-
poses of achieving legal gender recogni-
tion. In doing so, the Court stated that the 
gender reassignment treatment require-
ments lacked a legal basis. Furthermore, 
the commission’s decision led to “a sig-
nificant violation of the petitioner’s rights 
and interests, particularly the possibility 
of obtaining any changes in her birth cer-
tificate and other identity documents 
corresponding to her actual gender.”

National jurisprudence/ Italy,  
Constitutional Court, Sentenza n. 
221/2015, 21 October 2015
Genital surgery should not form an indispensi-
ble condition for legal gender recognition.

The Trento Tribunal referred a question 
to the Constitutional Court, asking for a 
determination regarding the validity of 
a provision in the Law on the rectifica-
tion of the attribution of sex, providing 
that legal gender recognition will benefit 
those who “changed their sexual char-
acteristics.” The referring court argued 
that said provision was in breach of the 
Italian Constitution and the ECHR in the 
extent to which it could be interpreted 
to require genital surgery. 
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The Constitutional Court clarified that 
the provision in question allowed courts 
the leeway to make an individual assess-
ment on a case by case basis of what 
may constitute a ‘change in the sexual 
characteristics’, taking into account the 
psychological, behavioural and physical 
factors which together form the notion 
of ‘sex’. Genital surgery was one of sev-
eral paths that could lead to this change, 
alongside, for example, hormonal treat-
ment.  Through its open wording, the 
provision in question accommodated a 
variety of individual situations, thus be-
ing respectful of the individual’s gender 
identity, a fundamental aspect of the 
right to respect for private life. The Con-
stitutional Court emphasised that it was 
up to the individual to choose the path 
towards legal gender recognition that 
was most suitable to their circumstanc-
es. The Constitutional Court therefore 
held that the provision in question was 
in line with human rights and rejected 
the referral. 

National jurisprudence/ Sweden,  
forced sterilisation compensation claims, 
2014-2016
After Sweden had dropped from its 
legislation the requirement that peo-
ple who wanted to change their legal 
gender “had to be lacking the ability to 
procreate” in 2013, approximately 160 

individuals who had been forcibly ster-
ilised as a result submitted a claim for 
compensation to the Swedish Attorney 
General. The Attorney General initially 
rejected the claim, on the grounds that 
the sterilisations had in effect been vol-
untary, without any element of compul-
sion. In reaching this conclusion, the At-
torney General directly contradicted the 
Administrative Court of Appeals 2014 
ruling to the effect that the sterilisation 
requirement was in breach of human 
rights. Confronted with this rejection, 
the civil society organisations support-
ing the victims’ claims announced their 
intention to sue the State for damages, 
and in parallel continued to engage with 
the authorities in order to achieve an 
amicable settlement. On 27 April 2016, 
the Minister of Public Health announced 
the Swedish Government’s decision to 
enact a law making it possible to com-
pensate people who had been forcibly 
sterilised by July 2018.

European Court of Human Rights,  
Vivaldo v. Italy (Application no. 55216/08)
Denial of name change request before genital 
surgery – pending.

The applicant is a trans woman who, 
after obtaining a judicial authorisation 
to undergo genital surgery, applied to 
have her first name changed to reflect 

her gender identity. A national court ini-
tially rejected her application. The appli-
cant eventually secured a name change 
after undergoing genital surgery. In her 
application with the Court, she alleged 
that her inability to change her first 
name before undergoing genital surgery 
breached her right to respect for private 
life under Art. 8. 

• European Court of Human Rights,  
A.P. v. France (Application no. 79885/12)

• European Court of Human Rights,  
Stephanie Nicot v. France  
(Application no. 52596/13)

• European Court of Human Rights,  
Emilie Garçon v. France  
(Application no. 52471/13)

Validity of medical pre-requisites to legal gen-
der recognition, including forced sterilisation 
– pending.

All applicants are trans women. Ms. 
Nicot, born in 1952, lodged a request 
with the Nancy Tribunal stating that she 
was trans and asking that her personal 
documents be modified accordingly to 
reflect her gender identity. She contend-
ed that she had a right to self-determine 
her gender identity, which could not 
be conditioned on any form of medical 
treatment. She refused to provide any 
medical evidence of gender reassign-
ment treatment, which, she claimed, 

was confidential. National courts at dif-
ferent degrees of jurisdiction rejected 
her complaint, based on the fact that she 
failed to undergo ‘irreversible’ genital 
surgery and therefore that her status as 
a ‘true’ trans person was in doubt. Fur-
thermore, the information pertaining to 
civil status belonged to the public order 
and therefore it could not be left to the 
discretion of the individual. 

Ms. Garçon, born in 1958, lodged a legal 
gender recognition request before the 
Créteil Tribunal in 2009, submitting ev-
idence proving that she had publicly as-
sumed the appearance of a woman and 
that she had undergone hormonal treat-
ment. The national courts rejected her re-
quest on the basis that she failed to submit 
sufficient evidence proving the “existence 
and persistence of the transsexual syn-
drome” or that she underwent “irreversi-
ble” gender reassignment procedures. 

Ms. A.P. had been diagnosed with gen-
der identity disorder, presented public-
ly as a woman and received hormonal 
treatment. She reluctantly agreed to un-
dergo genital surgery and other gender 
reassignment procedures in Thailand, as 
the only way to achieving legal gender 
recognition in France. In 2008, the appli-
cant lodged a legal gender recognition 
request with the Paris Tribunal, submit-
ting evidence of the gender reassign-
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ment procedures carried out in Thailand. 
The Tribunal asked her to submit to a 
multi-disciplinary examination confirm-
ing her current “physiological, biological 
and psychological state,” and investi-
gating “the persistence of her alleged 
syndrome in time.” The court appointed 
a commission formed of a psychiatrist, 
an endocrinologist and a gynaecologist 
to carry out the examination, and asked 
the applicant to pay the expert fees in 
the amount of 1,524 Euro. However, the 
applicant refused to submit to the exam-
ination arguing that it was too expensive, 
that it breached her right to physical and 
psychological integrity, and consider-
ing that in any event she had submitted 
sufficient evidence to establish her legal 
gender recognition case. In view of her 
refusal to undergo the examination, the 
Tribunal rejected her request. On appeal, 
the Court of Appeal upheld the Tribu-
nal’s decision insofar as it concerned her 
gender marker, but also admitted her re-
quest to substitute her original male first 
name with a female name, considering 
among others “the reality of her social 
life.” The Court of Cassation maintained 
this decision on 7 June 2012. 

In their complaints with the Court, the 
applicants alleged that the medical 
pre-requisites for legal gender recogni-
tion applicable in France, in particular 
sterilisation, breached their right to re-

spect for private life (Art. 8) alone and 
in conjunction with the prohibition of 
discrimination (Art. 14). Notably, the 
applicants argued that they should be 
able to self-determine their gender iden-
tity. In addition, Ms. A.P. argued that the 
medical examination required during 
national proceedings was unnecessary 
and unduly intrusive, breaching her right 
to respect for private life and her right to 
fair trial (Art. 6§1).

European Committee of Social Rights, Trans-
gender Europe and ILGA-Europe v. Czech 
Republic, Collective complaint 117/2015
Sterilisation requirement in breach of the right 
to protection of health - pending

The complainant organisations alleged 
that the requirement of sterilisation im-
posed on trans people wishing to change 
their personal documents so that they 
reflect their gender identity, as provided 
for under Czech law, is in breach of Arti-
cle 11 of the European Social Charter on 
the right to protection of health, alone or 
in conjunction with the non-discrimina-
tion principle stated in its Preamble. The 
complaint has been declared admissible 
and is currently pending before the Euro-
pean Committee of Social Rights.

IV. Forced Divorce

National jurisprudence/ Switzerland,  
St. Gallen District Court, SJZ 93/1997,  
26 November 1996
Divorce cannot constitute a precondition for 
the legal gender recognition of a trans spouse.

The petitioner, a married trans wom-
an who underwent genital surgery, in 
agreement with her wife, requested to 
be registered as a female without hav-
ing to divorce. In its judgment, the Court 
emphasised the importance of having 
matching documents in order to be able 
to live without constant interference and 
forced outing. Weighing the various inter-
ests involved in the case, the Court found 
“that the interest of the married transsex-
ual in having his altered sex recognised 
and his marriage continued, the interest 
of his wife, as well as the public interest 
in protecting a functioning marriage in 
this constellation clearly prevail“. As for 
the effects of tolerating a legal same-sex 
marriage, the court emphasised “that 
with this solution, a situation was created 
that had de facto already existed.”

National jurisprudence/ Austria, Constitu-
tional Court, V 4/06-7 (8 June 2006)
Divorce requirement lacked a legal basis.
The case concerned a trans woman who 
had undergone gender reassignment 

surgery and who applied for legal gen-
der recognition. However, her request 
was denied on the basis that she was 
already married and did not plan to get 
a divorce.  The Constitutional Court 
found that the provision requiring those 
applying for legal gender recognition 
not to be married lacked a legal basis. 
Although the Civil Code did indeed re-
serve marriage for different-sex cou-
ples, this was unrelated to the situation 
whereby one of the spouses applied for 
a rectification of their gender marker in 
the public registries. In any event, the 
Court also held that the ordinance reg-
ulating gender recognition did not com-
ply with the legal criteria for the publica-
tion of legal acts and therefore declared 
it void in its entirety.

National jurisprudence/ Germany, Consti-
tutional Court, 1BvL 10/05, 27 May 2008
Divorce requirement in gender recognition 
is incompatible with the Basic Law

The petitioner, a transgender woman 
born in 1929 and who had been married 
since 1952, complained about not being 
able to achieve legal gender recognition 
unless she got a divorce from her wife. 
The Court recalled that the right to sex-
ual self-determination, including with 
respect to the identification and recog-
nition of gender identity, was protected 
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under Art. 2§1 (right to protection of per-
sonhood) in conjunction with Art. 1§1 
(human dignity) of the German Basic Act. 
Nonetheless, Art. 8§1 of the Transsex-
uals Act forced trans people to choose 
between seeking a divorce in order to se-
cure legal gender recognition on the one 
hand, and preserving their marriage, at 
the price of living with a gender identity 
they did not identify with, notwithstand-
ing the fact that they may have already 
undertaken genital surgery. This forced 
choice amounted to an interference with 
the petitioner’s constitutional rights and 
had to be subjected to strict scrutiny.

The Court noted that the forced divorce 
requirement pursued the legitimate goal 
of safeguarding traditional marriage as a 
different-sex relationship, protected un-
der Art. 6§1 (“special protection of mar-
riage”) of the Basic Act. In this respect, 
the Court remarked that the relation-
ship involving a trans person who adopt-
ed the appearance of their self-deter-
mined gender identity and who changed 
their first name accordingly – an option 
that was available in Germany without 
having to divorce – already created the 
impression of a same-sex marriage. Fur-
thermore, the recognition of the gender 
identity of a married trans spouse would 
not necessarily open up marriage to 
same-sex partners. At the same time, 
Art. 6 of the Basic Act also protected 

the petitioner’s marriage from state en-
croachment, which she did not waive 
by effect of her decision to transition to 
another gender identity. The Court also 
highlighted the difficult situation of the 
cisgender partner, similarly faced with 
the hard choice between holding on to 
the marriage and thus preventing the 
legal gender recognition of their spouse, 
or agreeing to a divorce, leading to an un-
wanted separation and a loss of the legal 
safeguards associated with marriage. 

Art. 8§1 of the Transsexual Act created 
a “deep inner conflict,” as married trans 
people were “forced to give up some-
thing crucial” regardless of the choice 
made. The burden placed on trans peo-
ple was unacceptably heavy, particularly 
as under German law in force at the time 
it was very difficult to obtain a divorce. 
Thus, spouses had to demonstrate the 
intention to separate permanently. In 
turn, this would force married trans 
people seeking a divorce to make false 
statements before courts by feigning 
their intention to separate from their 
spouse. Another option was for the 
spouses to live separately for a period 
of at least three years, which was pre-
sumed to indicate an irreversibly failed 
marriage. However, the Court held that 
it was unreasonable to expect couples 
who wanted to be together to live apart 
for such a long period of time. 

Summing up, the Court emphasised that 
it had to weigh up the interest of the 
state, in protecting traditional marriage, 
against the interest of the petitioner and 
of her wife in the preservation of their 
marriage. In that respect, the divorce 
requirement provided for in Art. 8§1 
of the Transsexuals Act drove the peti-
tioner’s relationship into an ”existential 
crisis,” undermining its characteristic as 
“unchanged and irrevocably binding.” In 
contrast, traditional marriage would be 
affected only tangentially, considering 
the small number of trans people who 
were already married when applying 
for legal gender recognition, and whose 
marriage survived this event. The Court 
therefore held that the prohibition in-
scribed in Art. 8§1 of the Transsexuals 
Act represented an unreasonable inter-
ference with the rights included in Art. 
2§1 in conjunction with Art. 1§1, as well 
as with Art. 6§1 of the Basic Act. 

National jurisprudence/ France, Rennes 
Court of Appeal, Case No. 11/08743, 1453, 
12/00535, 16 October 2012
Divorce requirement not necessary for
 gender recognition

The two petitioners had been married for 
thirteen years and had three children. One 
of them came out as a trans woman during 
marriage and sought to have her gender 

identity officially registered. However, 
the authorities denied her request as long 
as she and her wife continued to be mar-
ried. In its judgment, the Court of Appeal 
clarified that since “the husband became a 
woman in a definitive and legitimate way,” 
denying her official recognition would be 
in breach of the right to respect for private 
life (Art. 8 ECHR). Accordingly, the Court 
ordered that the necessary changes be 
made in her birth certificate. 

On the question of the petitioners’ mar-
riage, the Court noted that their decision 
to continue their life together pertained 
to their private life, which it had no rea-
son to interfere with. The Court specified 
that the validity of the marriage had to be 
measured by reference to the time of its 
conclusion. As it originally involved a man 
and a woman, the marriage was valid. At 
the same time, making a note in the mar-
riage certificate regarding the change 
of gender by one of the spouses would 
be contrary to the public order, as that 
would turn their relationship into a de 
facto same sex marriage. However, rec-
tifying the marriage certificate was not 
necessary, as the trans spouse’s birth cer-
tificate already stated that she was mar-
ried. The Court also denied the request to 
adapt the children’s birth certificates as 
“not necessary”, since this would breach 
the presumptions regarding their filiation 
to a mother and father respectively. 
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National Jurisprudence / Italy, 
Corte Constituzionale, sentenza 
11/06/2014 n° 170/2014
Cassazione Civile, sez. I, 
sentenza 21/04/2015 n° 8097

Automatic divorce rule unconstitution-
al in the absence of legally-recognised 
partnership offering the couple protec-
tion that was “substantially equivalent” 
to marriage

The claimants, spouses in an initially dif-
ferent-sex marriage, challenged the rules 
on the automatic dissolution of marriage 
in case one of the spouses changed their 
legal gender. The Supreme Court ini-
tially asked the Constitutional Court to 
determine the constitutionality of the 
statutory provisions in question. The 
Constitutional Court responded in the 
affirmative, as long as spouses lacked 
the possibility to turn their marriage 
into a substantially equivalent legally 
recognised partnership. However, the 
Constitutional Court judgment required 
legislative action providing for such al-
ternatives. Unless and until Parliament 
took such action, the ban on same-sex 
marriage prevailed and therefore trans-
gender marriages could not subsist. The 
Supreme Court clarified that the Consti-
tution Court solution necessarily meant 
that marriages involving one transgender 
spouse who changed their legal gender 

had to benefit from some degree of pro-
tection until an alternative became avail-
able. In that sense, the Supreme Court 
stated that transgender marriages had to 
remain valid until Parliament introduced 
a legally recognized union that was sub-
stantially equivalent to marriage.

The two courts were in agreement in 
that the prohibition in question breached 
Art. 2 of the Italian Constitution, which 
guaranteed “the inviolable rights of the 
person, both as an individual and in the 
social groups where human personality is 
expressed.” In that sense, same-sex cou-
ples also formed a constitutionally pro-
tected “social group” deserving of legal 
recognition. The divorce requirement did 
not provide couples involving one trans-
gender spouse with any continuity, trans-
forming a family union characterized by 
an inviolable core of fundamental rights 
and duties of moral and material support 
to an status full of uncertainty, deprived 
of any legal protections.

European Court of Human Rights,  
Hämäläinen v. Finland, 16 July 2014  
(Application no. 37359/09)
Forced divorce requirement not a violation of 
the ECHR where the possibility of marriage 
being converted to a comparable institution 
(registered partnership) exists. 

The applicant was a trans woman, who 
had married prior to her gender reas-
signment, and who had a child from 
that marriage. The local registry office 
initially rejected her gender recogni-
tion request based on legal provisions 
that required the spouses’ agreement 
to turn their marriage into a registered 
partnership, or terminate their mar-
riage. The applicant appealed, arguing 
that a divorce would be against hers and 
her wife’s religious convictions and that 
a registered partnership did not provide 
the family with the same level of legal 
security as marriage. Domestic courts 
rejected her request, among others, on 
the basis that it was a matter for the leg-
islature to legalise same-sex marriage 
and that at the same time registered 
partnership did in fact offer a similar lev-
el of protection to marriage. 

The Court recalled that the ECHR did 
not impose an obligation on Contracting 
States to provide same-sex couples ac-
cess to marriage. Although the applicant 
did not advocate for same-sex marriage 
in general, but merely for the possibili-
ty of preserving her marriage, the fact 
remained that if her claim had been ac-
cepted, that would have led to a de facto 
same-sex marriage. The Court further 
emphasised the lack of European con-
sensus on the particular issue of marriag-
es involving one trans spouse seeking 

legal gender recognition. Accordingly, 
the states’ margin of appreciation in this 
area was wide. The Court examined 
the particular arrangements that were 
in place in Finland and concluded that 
they were sufficiently protective of the 
applicant’s interests. Thus, the applicant 
had several options to choose from – 
she could stay married while tolerating 
the ‘inconvenience’ caused by her male 
gender marker, she and her wife could 
opt for turning their marriage seamless-
ly into a registered partnership, or they 
could divorce. In relation to the second 
option, the Court noted that registered 
partnership offered the applicant and 
her family a similar level of protection to 
that afforded by marriage. Consequent-
ly, there was no violation of Art. 8. 

Judges Sajó, Keller and Lemmens issued 
a detailed dissenting opinion, arguing 
that the trends across Europe towards 
strengthening trans people’s rights, rath-
er than consensus, should hold sway. The 
dissenters also argued that the applicant 
lacked a real choice in this matter, em-
phasising the problematic practice of 
pitting two human rights against each 
other, i.e. legal gender recognition ver-
sus marriage. They also pointed out that 
the majority did not sufficiently consider 
the role of the applicant’s and her wife’s 
religious convictions preventing them 
from agreeing to the termination of their 
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marriage played. While the objective of 
protecting traditional marriage was a 
legitimate one, it was not compromised 
by a small number of married couples 
including trans individuals who were al-
lowed legal gender recognition. Finally, 
the dissenters pointed out that the ap-
plicant’s relationship was a fait accompli, 
whose preservation did not hurt public 
morals in any way. In addition to finding 
a violation of Art. 8, the dissenters stat-
ed their preference for a more detailed 
consideration of the applicant’s claims 
under Art. 12 (right to marry) and Art. 
14 (prohibition of discrimination), which 
the majority dismissed summarily.

V. Parental rights

European Court of Human Rights, 
P.V. v. Spain, 30 November 2010 
(Application no. 35159/09)
Restriction of contact arrangements between 
a trans woman and her six-year-old son was in 
the child’s best interests and did not constitute 
a violation of the ECHR.

The applicant was a trans woman. Prior 
to transitioning, she had been married 
and had a child together with her wife. 
When they separated in 2002, the judge 
approved the amicable agreement they 
had concluded, which awarded the 
custody of the child to the mother and 
parental responsibility to both parents. 
The agreement also laid down contact 
arrangements for the applicant, who was 
to spend every other weekend and half of 
the school holidays with the child. In May 
2004, her former wife applied to have the 
applicant deprived of parental respon-
sibility and to have the contact arrange-
ments suspended, arguing that she had 
shown a lack of interest in the child and 
adding that she was undergoing hormone 
treatment and usually wore make-up and 
dressed like a woman. The judge decided 
to restrict the contact arrangements rath-
er than suspend them entirely, since ordi-
nary contact arrangements could not be 
made on account of the applicant’s lack 
of emotional stability, as acknowledged 

by a psychological report. A gradual ar-
rangement was put in place „until [the 
applicant] undergoes surgery and fully 
recovers her physical and psychological 
capacities”. In December 2008, the Con-
stitutional Court dismissed the appli-
cant’s appeal, holding that the ground for 
restricting the contact arrangements had 
not been her ‘transsexualism’ but her lack 
of emotional stability, which had entailed 
a real and significant risk of disturbing her 
son’s emotional well being and the devel-
opment of his personality. The Court held 
that in reaching that decision, the judicial 
authorities had taken into account the 
child’s best interests, weighed against 
those of the parents. 
In her complaint to the Court, the appli-
cant argued that the restrictions ordered 
by the judge violated her right to respect 
for private life (Art. 8), in conjunction 
with the prohibition of discrimination 
(Art. 14). The Court agreed that the 
applicant’s gender dysphoria was at the 
origin of the national courts’ decision to 
impose contact arrangements that were 
less favorable than those laid down in 
the separation agreement, ‘transsexual-
ism’ being covered by the prohibition of 
discrimination under Art. 14. Nonethe-
less, the restriction was justified based 
on the best interest of the child. The 
measure aimed to ensure that the child 
would gradually become accustomed 
to the applicant’s gender reassignment 

and be protected from her passing emo-
tional instability, duly certified by medi-
cal professionals. The Court therefore 
considered that the restriction of the 
contact arrangements had not resulted 
from discrimination on the basis of the 
applicant’s transsexualism and conclud-
ed that there had been no violation of 
the ECHR. 

• National jurisprudence/ Sweden,  
Göteborg Administrative Court, 
 Case no. 6186-14, 5 October 2015 

• National jurisprudence/ Sweden,  
Stockholm Administrative Court,  
Case no. 3201-14, 9 July 2015

Trans man who gave birth has to be registered 
as ‘father’ in public records. 

The petitioner is a trans man who gave 
birth to a child while he was still formally 
registered as a woman. He rectified his 
gender marker twelve years after giving 
birth. This case concerns his request to 
be registered as the father to his child. 
The Tax Agency, acting as defendant, had 
designated the petitioner as “biological 
mother,” and refused to change its re-
cords. The Tax Agency relied on several 
presumptions instituted by the Paren-
tal Code to determine the identity of a 
child’s mother and father respectively, 
including that according to which the per-
son who gave birth to a child was always 



60 61

Legal Gender Recognition in Europe: toolkitTGEU 

presumed to be their mother. According-
ly, there was no basis under Swedish law 
for registering the petitioner as father. 
The Tax Agency also argued that in any 
event its records were formally correct 
as at the time when he gave birth to his 
son, the petitioner was registered as a 
woman. Finally, maintaining the petition-
er’s registration as a biological mother en-
sured the traceability of the system. 

In its judgment, the Court recalled the ju-
risprudence of the European Court of Hu-
man Rights instituting the principle that 
the official recognition of gender identity 
should apply for all legal purposes, as well 
as the principle of the “best interests of 
the child” derived from the Convention 
on the Rights of the Child. Under Swedish 
law, “the principle that the acquired gen-
der should control the individual’s rights 
and obligations has profound and funda-
mental meaning.” The Court noted that 
since the sterilisation requirement under 
Swedish law had been dropped in 2013, 
there remained a number of legal implica-
tions that were uncertain, including with 
respect to the relationship between par-
ents and their children. Existing rules are 
not susceptible to being applied inflexibly 
to the novel situations created whereby 
trans parents give birth. 

The Court noted that since the Parental 
Code did not regulate explicitly situa-

tions as the one arising in the case before 
it, the registration of the relationship be-
tween the petitioner and his child should 
be done in a manner that complies with 
obligations that derive from Swedish law 
and international treaties. Registering 
the petitioner as ‘biological mother’ con-
tradicts the decision to recognise his gen-
der identity as a man, potentially com-
promising the principle of confidentiality, 
and thus breaching his right to respect for 
private life under Art. 8 ECHR. Although 
the petitioner had given birth before 
changing his legal gender, the principle 
of full legal gender recognition, as well as 
the need to protect his child’s private life, 
outweighed the public interest in assign-
ing a ‘biological mother’ to each child. The 
Court also noted that the principle that all 
children be assigned ‘biological’ mothers 
and fathers was not absolute, and that 
some exceptions were already permit-
ted. For example, two women in a rela-
tionship were able to register as ‘mother’ 
and ‘parent’ respectively, without the 
need to register a ‘biological father.’ In 
light of all of these factors, the Court or-
dered that the petitioner be designated 
as ‘father’ in the defendant’s database. 

The facts in the Stockholm case were 
similar, except the petitioner gave birth 
after legal gender recognition. Nonethe-
less, the solution reached by the court 
was analogous, with similar reasoning. 

VI. Immigration

European Court of Human Rights,  
Guerrero-Castillo v. Italy, 12 June 2007 
(Application no. 39432/06)
Legal status of third-country national trans 
man residing in Italy - no violation of Article 8.

The applicant was a Peruvian trans man 
residing in Italy. In 2003, an Italian court 
authorised the applicant’s request to un-
dergo genital surgery, which took place 
in February 2004. During the same year, 
the same court authorised the applicant’s 
legal gender recognition request and or-
dered the civil status registry to modify 
‘all relevant documents’ accordingly. The 
applicant was thus able to obtain a new 
identity card and fiscal code. However, 
the Italian authorities refused the request 
to renew his residence permit, which ex-
pired in 2004, on the basis that the details 
in his Peruvian passport and his Italian ID 
did not match. In 2005, the applicant’s 
Peruvian passport expired. During the 
same year, he asked a Peruvian court to 
authorise the enforcement in that coun-
try of the 2004 Italian judgment on legal 
gender recognition. That request was 
rejected as inadmissible, as Peru lacked 
any regulations on legal gender recogni-
tion.  In his application with the Court, the 
applicant complained about his de facto 
statelessness, since without a valid Peru-
vian passport, he could neither regularise 

his stay in Italy nor return to his native 
Peru. The applicant contended that the 
Italian authorities were under a positive 
obligation to ensure that such a scenario 
did not arise, by providing him with Italian 
citizenship or permanent residence, and/
or that they should have informed him of 
the consequences of undergoing gender 
reassignment. 

Examining the case from the standpoint 
of the right for respect for private life (Art. 
8), the Court held that Italy could not be 
held responsible for Peru’s refusal to re-
new the applicant’s passport or to author-
ise the enforcement of an Italian legal gen-
der recognition judgment on its territory. 
Neither were Italian courts under an obli-
gation to seek information about foreign 
law prior to delivering a judgment. While 
State Parties had the right to control the 
entry of non-nationals into their territory, 
the Court recalled that at the same time 
individuals should not be placed in a dis-
advantageous situation as a result of un-
dergoing gender surgery. Nonetheless, by 
permitting the applicant’s genital surgery 
and providing him with adequate identity 
documents, Italy satisfied its obligations 
under the ECHR. Insofar as his residence 
permit was concerned, the Court empha-
sised that the applicant had not yet been 
subject to expulsion proceedings. In view 
of these circumstances, the Court reject-
ed the application as inadmissible. 
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National jurisprudence/ 
Romania, Bacău Court of Appeal, 
Civil decision no. 618/2016
Recognition in Romania of Italian judgment 
authorising legal gender change of
 Romanian citizen.

The petitioner is a Romanian citizen and 
trans man, who immigrated to Italy, was 
granted permission to undergo genital 
surgery in that country, and, in 2009, ob-
tained a judgment granting his request 
for legal gender recognition. Conse-
quently, the local authority in Turin, Italy, 
facilitated the necessary changes in its 
registers, including with respect to first 
name and gender marker, and issued him 
with an ID card containing the new de-
tails. At the same time, the petitioner’s 
details in his Romanian identity docu-
ments (passport and ID card) remained 
the same, meaning that his documents 
now showed a double identity as wom-
an and man at the same time. When his 
Romanian passport and ID card expired, 
and taking into consideration that his 
Italian ID card was only valid on Italian 
territory, he lacked a valid travelling doc-
ument, and therefore he was no longer 
able to leave Italy, including by returning 
to Romania to visit family and friends. 

In 2015, the petitioner lodged a request 
in Romanian courts seeking the recogni-
tion on Romanian territory of the Italian 

judgment on legal gender recognition 
that had been previously rendered in his 
favour. The first instance court initially 
rejected his request, on the grounds that 
under applicable conflict of laws rules, 
a request for legal gender recognition 
pertained to the public order, and there-
fore fell within the exclusive remit of 
Romanian courts. It followed that Italian 
courts acted ultra vires in granting the 
applicant’s legal gender recognition re-
quest, and accordingly the judgment in 
question was inapplicable on Romanian 
territory. This judgment was reversed 
on appeal, with the appeal court holding 
that since gender identity was a funda-
mental aspect of the right to private life 
protected under Art. 8 of the ECHR, 
the rules of legal gender recognition did 
not belong to the public order under the 
Romanian private international law, and 
consequently the Italian court ruling on 
the petitioner’s request had the requi-
site jurisdiction to act as it did. 

National jurisprudence/ Poland, 
Warsaw District Court, 1 June 2016
Recognition in Poland of German judgment 
authorising the legal gender change of 
Polish citizen.

The petitioner was a trans woman and 
Polish citizen who changed her legal gen-
der in court proceedings in Germany. In 

2015, the petitioner asked the registry of-
fice in her hometown in Poland to amend 
her birth certificate with her new details. 
However, the registry office turned her 
down, expressing doubts about the valid-
ity of a German gender recognition judg-
ment on Polish territory. The petitioner 
challenged the decision before a court, 
which decided in her favour, ordering 
the registry office to make the necessary 
changes to her birth certificate. 

National jurisprudence/ Germany, 
Constitutional Court, 1 BvL 1/04, 
1 BvL 12/04, 18 July 2006
Rules denying foreigners access to legal gender 
recognition in Germany are discriminatory. 
On this occasion, the Constitutional 
Court examined the validity of the pro-
vision in the Transsexuals Act restricting 
access to legal gender recognition to 
German citizens or to those foreigners 
benefiting from some form of protec-
tion (refugees, asylum seekers, stateless 
individuals etc.), with the exclusion of 
all other categories of foreigners. The 
reference to the Constitutional Court 
resulted from the cases of a Thai and an 
Ethiopian national residing in Germany, 
who underwent genital surgery, but who 
could not change their legal gender either 
in their countries of origin, which lacked 
any rules in that respect, or in Germany, 
under the terms of the Transsexuals Act.

The Court reasoned that in defining the 
personal scope of the Transsexuals Act, 
the legislature pursued the legitimate 
objective of reserving the decision on a 
legal gender change to the state of na-
tionality. However, this arrangement 
placed at a disadvantage the citizens 
of those states that did not permit legal 
gender recognition. The Court held that 
a departure from the principle that the 
national law governed the rules on per-
sonal status was permissible in cases 
where the law in question was contrary 
to fundamental rights, in a manner that 
was incompatible with German law. 
Consequently, the Court decided that 
the impugned restrictions in the Trans-
sexuals Act were contrary to Art. 2§1 
(right to protection of personhood) in 
conjunction with Art. 1§1 (human dig-
nity), and to Art. 3 (equality before the 
law). The Court specified that the ruling 
did not benefit those foreigners who 
were present on German territory tem-
porarily, justified by the concern that the 
sole purpose of their visit was to apply 
for legal gender recognition.   
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VII. Age limits

• National jurisprudence/ Germany,  
Constitutional Court, 1 BvR 938/81, 16 
March 1982

• National jurisprudence/ Germany,  
Constitutional Court, 1 BvL 38/92, 40/92 
and 43/92, 26 January 1993 

Age limits for eligibility to change one’s gender 
marker and name respectively declared unlawful. 

The petitioner in the first case, a 21-year 
old trans woman who had undertak-
en gender reassignment surgery, chal-
lenged the rule preventing trans people 
from changing their legal gender before 
they turned 25. In its judgment, the Con-
stitutional Court struck down the age 
limit as being in breach of the equality 
provisions in the Civil Code. The Court 
noted that since lawmakers had not 
determined a binding minimum age for 
undertaking gender reassignment sur-
gery, they had no leeway in determining 
a minimum age of eligibility for a legal 
gender change. The Court remarked 
that “the legislation had the effect that a 
25-year-old transsexual person receives 
the coveted change in [their] civil status, 
while a transsexual person under 25 is 
denied it, despite their circumstances 
otherwise being the same.” At the same 
time, the court refrained from specifying 
any alternative rules on age limits. 

In the other two cases, two trans men 
and one trans woman aged between 22 
and 24 challenged the age limit of 25 on 
eligibility for a name change under the 
Transsexuals Act. In its judgment, the 
Constitutional Court held that the rule 
in question breached the provision on 
equality before the law in the Basic Law 
(Art. 3§1). The Court reasoned that 
since the lawmakers allowed trans peo-
ple to undergo gender reassignment sur-
gery without reference to a lower age 
limit, their space for regulating access to 
civil status changes was restricted. The 
Court refrained from specifying any al-
ternative rules on age limits.

VIII. Changing other 
documents after legal 
gender recognition

National jurisprudence/ Germany, Higher 
Labor Court Hamm (Westfalen), LAG Hamm 
Case 4 Sa 1337/98, 17 December 1998
Former employer obliged to re-issue amended 
certificate to trans woman. 

The petitioner, a trans woman, com-
plained that her previous employer re-
fused to reissue an employment certifi-
cate containing her amended name and 
gender marker. The court ruled in her 
favour, as re-issuing the certificate was 
part of the employer’s post-contractual 

duty of care, deriving from Art. 242 of 
the Civil Code (principle of good faith) 
in conjunction with Art. 2§1 of Basic Law 
(right to protection of personhood) and 
Art. 5§2 of the Transsexuals Act (disclo-
sure ban). The Court stated that “even if 
the personnel file of the transsexual per-
son should be destroyed as a result of 
time lapse, the employer may not refuse 
to re-issue the certificate, citing forfei-
ture, as the originally issued certificate is 
given back, therefore the employer only 
needs to ‘reformulate’ it, without any 
substantive verification of details, in re-
spect of the trans person’s changed gen-
der and name and the resulting gram-
matical and spelling modifications.”

The Court specified that this ruling was 
also applicable to cases where the name 
change took place prior to the gender 
marker change, as the legislative aim of 
the former procedure (at the time the 
gender marker change, as opposed to 
the name change, required surgical in-

terventions) was to enable trans people 
“to appear early-on in the other gender 
role  […] without having to reveal them-
selves in everyday life to third parties 
and authorities.”

National jurisprudence/ Netherlands, 
Equality Opportunities Commission,  
30 November 2010
Discriminatory refusal to issue replacement 
diploma upon gender recognition.

The petitioner, a trans man, complained 
to the Equal Opportunities Commis-
sion that the University of Amsterdam 
refused to reissue a graduation diplo-
ma with his amended name and gender 
marker. The university argued that the 
relevant regulations did not foresee the 
possibility of replacing a diploma upon 
legal gender recognition. The Equal Op-
portunities Commission ruled that the 
university’s decision was discriminatory. 
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Country Good Practices: 
Argentina and Malta

In this chapter we present two case studies 
of recently passed Legal Gender Recognition 

Legislation from Argentina (2012) and Malta 
(2015). Both are leading in the world as they 
meet human rights standards and set a context 
of rights and self-declaration for legal gender 
recognition. Both laws have been inspiring law 
makers across the world to create human rights 
based legal gender recognition provisions.  

The Argentinian 
Gender Identity Law
The Argentinian “Ley de Identitdad de 
Género” (Gender Identity Law) came 
into force in July 2012 and constitutes 
no less than a paradigm shift in Legal 
Gender Recognition Legislation. Previ-
ously, the constitutive approach to LGR 
was that of gatekeeping. The Argentin-
ian law was the first to legally enshrine 
an individual right to gender identity 
that the state had to safeguard. The pre-
vious requirements on an individual to 
fulfil certain criteria had been reverted 
into the state’s obligation to protect an 
individual’s gender identity. Following 
from that, the Argentinian law affirms 
everyone’s right to have their name and 
gender identity recognised in a simple 
declaratory procedure. It safeguards 
the right to self-determination of every 

person and sets the conditions to ensure 
name and gender in official documents 
are adapted in a quick and transparent 
way. In addition to that, the law also af-
firms the right to the free personal de-
velopment of every person in regard to 
their gender identity by way of securing 
access to trans-related health care, cov-
ered in the national health plan (Article 
11). In 2015, a subsidiary healthcare pol-
icy 98 and practical guidelines 99 on trans 
specific healthcare were put in place to 
implement trans-specific healthcare in 
the public healthcare system. Before 
that, lengthy legal struggles were nec-
essary to realise access to trans-related 
healthcare in practice.

Minors can change their officially regis-
tered gendered information in court, un-
der the same procedures used for adults. 
The legal representative has to file a re-
quest referring to the law and with the 
“explicit agreement of the minor”. In 
November 2013, a six-year-old girl was 
able to change her documents under the 
Argentinian Gender Identity Law. 100

Privacy during and after the procedure is 
explicitly protected (Article 9), as is the 
right to use a name different from the one 
that is officially recorded (Article 12). 101

The “right to identity” as a juridical con-
cept was not created by the Gender Iden-
tity Law: it is enshrined in the Argentinian 
Constitution in Articles 17 (respect for 

identity for Indigenous peoples) and Ar-
ticle 19 (protection of cultural identity). 
While the right to identity was an impor-
tant concept employed in support of the 
Argentinian Gender Identity Law, the ex-
ample of Malta shows that a rights-based 
approach to LGR can also be formulated 
within a European context, without re-
quiring a general right to identity. 
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Implementation of the 
Argentinian Gender Identity Law – 
A spotlight interview with Fernando Rodríguez from Hombres Trans Argentinos

How many people have changed their name and gender marker in their ID since the law?
Since the enactment of the Law on May 9, 2012 to date, more than 10,000 people 
have made use of the rights to change registration throughout the country. 102

Are there problems (and solutions) registered with the implementation of the law 
(eg fraud, minors, detainees, health coverage, new change of name and gender marker, etc)?
We have no data on fraud, arrests, or “regrets“ who want to have the previous iden-
tity card. There are some drawbacks in terms of implementation on the health part 
of the law, which generates anxieties among the trans population, especially the 
younger ones, and that is where doctors (surgeons mostly) have a lucrative busi-
ness with the access to those rights. Unfortunately, transphobia is not solved with 
a law, which is why there have been many cases of travesticidios [murders of trans 
people] in the country. 103

How has the right of access to health stipulated in the law been implemented?
Access to health is still the crucial part of the law that until this day remains unre-
solved. There has been some progress, certainly, but very slowly. In addition, the 
national State took three years to regulate article No. 11 of the law, which grants 
access to health rights. 104

Is there any other public policy related to the right to gender identity and
 gender expression since the enactment of the law?
Since the adoption of the law of gender identity in Argentina, there has been a suc-
cession of decrees to facilitate administrative procedures, such as social security 
numbers, regarding pronouns, or the subsequent regulation of the health part.

The presentation of projects concerning labour inclusion of trans people in state 
departments will take place in several provinces. The provinces that have already 
enacted these measures are Buenos Aires and Rosario. Other projects await pre-
liminary approval, such as the province of Salta. 105

The “Gender Identity, Gender Expression 
and Sex Characteristics Act” of Malta

Introduction

The Maltese Gender Identity, Gender 
Expression and Sex Characteristics Act 

(“GIGESC Act“) from 2015 took inspiration 
from the 2012 Argentinian law. Like Argenti-
na, Malta enshrines a right to “recognition of 
their gender identity” (Article 3, 1 (a)) and 
thus breaks with the European gatekeeping 
approach. 106 The law, however, goes further 
than the Argentinian one, as it also addresses 
issues pertaining to intersex persons by ban-
ning unnecessary sex assigning operations on 
intersex infants and children. In 2014, Malta 
was the first European country to enshrine 
protection from discrimination on grounds of 
gender identity in its constitution. 107

Structure of the Law
The law consists of 19 articles. The first 
two concern the name of the law and 
definitions, among them those for “gen-
der identity and expression” and “sex 
characteristics”. Articles 3 – 10 detail 
the procedure, including provisions for 
minors and refugees. Articles 11 - 13 
concern punishment for offences violat-
ing the Act and exposing persons who 
have availed of the provisions of Act, as 
well as further data protection and non 
discrimination provisions.

Article 14 declares surgical interven-
tions on intersex children and infants 
that can be deferred unlawful unless 
based on informed consent. Articles 
15 - 17 deal with healthcare provisions 
(development of treatment protocols) 
while Articles 18 and 19 define amend-
ments to the civil code and the Equality 
between Men and Women Act, extend-
ing equality provisions to cover the 
grounds of “gender expression and sex 
characteristics”. Gender identity was al-
ready covered before.

Procedures for Legal Gender Recognition
Core of the procedure is the right to 
gender identity defined in Art. 3:
(1) All persons being citizens of Malta have 

the right to -
 (a)  the recognition of their  

 gender identity;
 (b)  the free development of their person  

 according to their gender identity;
 (c)  be treated according to their gender 

 identity and, particularly, to be  
 identified in that way in the documents  
 providing their identity therein; and

 (d) bodily integrity and physical autonomy.
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All Maltese citizens can avail themselves 
of this right. Other countries are less re-
strictive and have LGR provisions that are 
accessible to all residents (i.e. Germany). 

As with the Argentinian law, the subse-
quent articles safeguard the recognition 
of such rights in practice. Flowing from 
that, the change of documents is a sim-
ple administrative procedure. It is based 
on self-declaration (Article 4) that has to 
be filed through a notary. Upon notifica-
tion, the Director for the Public registry 
needs to carry out the relevant changes 
in the registry within 15 days. 

The fact that the application for a change 
of name and gender cannot be made 
by the applicant directly to the public 
registry may seem odd, but stems from 
Maltese legal traditions. The public reg-
istry alone cannot perform changes to 
documents such as a birth certificate or 
other deeds. 

Provisions for Minors
Provisions for Minors are regulated in Ar-
ticle 7. Parents or tutors can file an applica-
tion on behalf of a minor to change name 
and gender. There are no age restrictions. 

In the following court proceeding, the 
court is obliged to hear the minor, give 
“due weight to the views of the minor” 
(2.b) and make its decisions “in the best 

interest of the child” (2.a). Flowing from 
Article 3, a minor’s gender identity has 
to be respected, even if parents are not 
supportive. Child Protection Services 
can take action to support the minor in 
actions aimed beneficial to supporting 
their gender identity, such as getting 
gender recognition.

From age 16 a minor can use the notarial 
deed procedure without needing paren-
tal consent. 108

Provisions for Refugees
While the “rights to the recognition of 
their gender identity” only applies to 
Maltese citizens, the law provides the 
same mechanism to change name and 
gender for persons with refugee status 
(Article 4 (8)). Citizenship is a rather 
narrow concept, but considering the 
number of refugees residing in Malta 
this is an important addition to the law 
which other countries should seek inspi-
ration from.

Prisoners
In November 2016, Maltese lawmakers 
voted to make the GIGESC Act accessi-
ble during detention. Prisoners can now 
access the gender recognition provisions 
for the duration of their detention. In this 
way, they can have their gender identity 
recognised, enabling placement in the 
ward appropriate for their gender iden-

tity, and correct use of name and gender 
by staff and other inmates. Based on the 
non-Maltese inmate’s affidavit and an 
external assessment, the inmate’s Mal-
tese documents can be changed for the 
duration of their detention. 109

Intersex issues
Malta’s provisions regarding the “right 
to bodily integrity and physical auton-
omy” of intersex persons (Art. 14) are 
ground-breaking in Europe and globally. 
Whenever possible, the informed con-
sent of the person concerned is the ba-
sis, and not the consent given by parents 
or guardians. 

The said article bans “sex assignment 
treatment and/or surgical interventions 
on the sex characteristic of a minor which 
[..] can be deferred until the person to be 
treated can provide informed consent.”

Section (2) of the article defines high 
thresholds for interventions  (“excep-
tional circumstances”) in which in-
formed consent is not possible (agree-
ment of an interdisciplinary team and 
parental consent).

Privacy and Offences
The law protects privacy of applicants 
by restricting access to the full birth 
certificate to the persons themselves 
(Art (8)), or by a court order. Secondly, 

it punishes “knowing exposure” with a 
minimal fine of €1,000 and a violation of 
provision of the law by a minimum fine 
of €500 (Art. 11. (1) & (3)).

Non-discrimination provisions
Article 13 requires not only that “every 
norm, regulation or procedure shall re-
spect the right to gender identity, […] nor 
limit, restrict or annul the exercise” of the 
right (§13 (1)), but puts a positive duty 
upon public service to eliminate “unlaw-
ful sexual orientation, gender identity, 
gender expression and sex characteris-
tics discrimination and harassment” and 
promote equality of opportunity. Article 
13 (3) then extends “all provisions of 
this act” to the public and private sector.   

Other changes in legislation 
following the LGR law
Following the approach of safeguard-
ing the right to gender identity, non-dis-
crimination provisions in the Equality for 
Men and Women Act Law on grounds 
of gender identity are extended to “gen-
der identity, gender expression and sex 
characteristics” (§19).

Implementation
More than 10,000 new ID documents 
have been issued under the Argentinian 
law within four years, demonstrating 
the efficiency of the procedures. In the 
12 months after the introduction of the 
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Maltese GIGESC Act, forty four persons 
changed their documents, in contrast 
to twenty one gender recognition court 
cases in prior years where no gender 
recognition legislation existed. No cases 
of fraudulent use are known. This once 
more demonstrates the success and 
quality of good legislation.

Summary – 
Good Practice Legislation 
in Argentina and Malta
The Maltese Gender Identity, Gender 
Expression and Sex Characteristics Act 
provides helpful guidance on how to 
implement European standards on le-
gal gender recognition, since it is in full 
compliance with the CM Rec 2010(5) 
LGBT Recommendations as well as the 
PACE Recommendation 2048(2015). 
In short, both laws: 
• respect the self-determination of  

trans people 
• have no prerequisites such as infer-

tility, gender reassignment surgery, 
divorce or diagnosis and include meas-
ures to prevent misuse by authorities

• protect trans people from disclosure 
of former name and gender

• are open to anyone, i.e. not only for 
trans people

• are fast: the administrative procedure 
takes 2-3 weeks to complete

• in the case of Argentina, guarantees 
access to trans-related health care 
on the basis of informed consent 
and guarantees the coverage of such 
medical intervention in the national 
health-care plan 

• in the case of Malta, includes bans on 
the sex assignment of intersex persons 
that is not based on informed consent, 
and provides provisions for refugees.
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 Does the proposed text comply?

Criteria

Procedures

Separate procedures are available for change of name and registered gender. 

The applicant is free in the choice of names, including gender neutral names.

The institution in charge (e.g. administration or court) is clearly evident  
in the text of the regulation.

The procedure is quick and the maximum duration clearly and explicitly regulated.

The procedure is accessible for anyone, irrespective of their economic or other capacity.

Access of persons with limited legal capacities (minors, persons under guardianship,  
prisoners) is regulated explicitly.

Persons with limited legal capacities are involved according to their personal capacities,  
and their best interests are a primary consideration in all decisions concerning them.

Access to the procedure for citizens living abroad is regulated explicitly.

The recognition of foreign decisions is regulated explicitly.

Access to the procedure for foreign residents, including refugees, is regulated explicitly. 

Asylum seekers and non-citizen detainees have access to immediate temporary provisions 
for the duration of their asylum procedure or detention.

Privacy of the applicant is ensured throughout and after the procedure.

Professionals who disclose private information about the applicant without  
explicit permission of the person concerned are held accountable.

The involvement or interference of spouses, children, work colleagues or other  
third parties in the procedure is barred.

Grounds for refusal, such as fraudulent intention, are limited and explicitly listed.

The option for an applicant to appeal the decision is clearly regulated,  
as is the body to whom the appeal should be addressed.  

Supervision is provided for the enforcement of the legislation, to ensure that  
it is correctly implemented. A remedy or review mechanism is in place where  
practice does not correspond.

Checklist 
Legal Gender Recognition

This checklist aims to assist in assessing the human rights compatibility of legal 
texts or proposals regulating gender recognition procedures. It lists the mini-

mum standards on commonly known issues in procedures, requirements or effects 
of gender recognition procedures. 

This list does not claim to be complete. Suggestions for amendments can be sent to 
richard@tgeu.org. It might be necessary to consider additional issues alongside the 
ones mentioned, depending on the context.  

How to use the checklist: go through the three different sections and check wheth-
er or not the legal text complies with the criteria given below. If a question cannot be 
answered positively, review the text and bring it in line. The same should be done if 
the text does not address the below mentioned criteria or is ill-defined.
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Effects

Upon the decision being made, the applicant is considered a member of the 
registered gender for all intents and purposes. 

Upon the decision being made, the applicant enjoys all (gendered) 
rights and duties at par with others of the same registered gender.

Equity provisions aiming at protecting the applicant on grounds of their gender identity are 
explicitly regulated. (Example of a criminal code only considering a 'female' rape victim as 
valid, must also allow for the possibility of considering a trans man as a valid victim of rape).

A change of name and gender marker leads to an automatic (ex officio) 
change in all registries held, without leaving a trace.

Once a decision is in force, name(s) and gender marker which were in use prior 
to such a decision may not be made public or searchable, unless there is an overriding 
interest or the applicant consents. 

A change of name leads to the right to be addressed for all official purposes as 
belonging to the corresponding gender.

State and non-state actors are obliged to rectify gendered information,
 including gendered letter and number combinations on educational certificates, 
working references etc. without a trace, also retroactively.

Where necessary, additional documentation (conscription exempt, 
army leaving certificates etc), are issued to enable equal access to employment.

Existing rights and acquired privileges relating to a marriage or registered partnership
remain unaffected. 

Acquired pension rights and/ or similar recurring benefits remain unaffected.

Next-of-kin relationships, especially custody and visiting rights to children, 
stay unaffected (neither as a requirement).

Upon gender recognition, a parent can get registered in accordance with the recognised 
gender as “mother”, “father” or “parent” in birth certificates and documentation of 
previously born and future children.

Requirements

The self-determination of the applicant is the sole basis for the gender recognition.

A person does not need to state association with a certain gender;  
or alternatives to “male” and “female” are provided.

No interference or opinion of a third party, either professional (mental health expert et al.)  
or private (parents, spouse, children, colleagues et al), is requested.

A request for proof of surgical procedure, hormonal therapy or any other medical  
or psychological treatment or status is omitted.  

The procedure has no age limits and is fully accessible for young and elderly applicants.

The best interest of the child and the right of the child to be involved and be heard  
according to their evolving capacities prevail, also in cases of discordant or reluctant parents 
or guardians.

Diagnostic assessment of a child’s gender identity and other forms of testing  
the child’s identity are explicitly ruled out.

The procedure is fully accessible for an applicant who is married or in a  
registered partnership.

An existing marriage or registered partnership prevails as is. The applicant and their partner 
can, if freely chosen, transfer their marriage into a registered partnership and vice versa 
(where available).

The procedure is fully accessible for an applicant who is a parent or has custody,  
guardian or visiting rights of children (independent of their age).

The procedure is fully accessible to an applicant independent of previous or  
current convictions.  

The applicant is not requested to have lived for a certain time in their gender identity  
(so called ‘real-life-experience’) or to have used the requested name.

No other personal characteristic, such as physical appearance, sexual orientation,  
sex characteristics or intersex status, disability, health, ethnic background or social status 
may pose a valid ground for refusal or delay. 
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How to Win the Argument – 
Overcoming Myths in  
Legal Gender Recognition Discussions

When discussing gender recognition procedures and how to reform them, certain stereotypes 
and fears might reoccur. In the following a number of frequent myths are addressed, with advice 
on how to respond to them. 

Security & Safety

After robbing a bank, a bank robber will go 
directly to the civil registry to change name 
and gender marker. 
The so called “bank-robber question” 
is out of touch with reality. And even 
if such cases of abuse did happen, the 
argument is irrelevant, as the criminal 
liability of a crime does not depend on 
a person’s gender marker. Fears that 
criminals would abuse the procedure to 
mask their identity to avoid prosecution 
did not materialise in countries with ac-
cessible procedures. It turned out that 
gender had no relevance to security-po-
litical or regulatory policies and was a 
legally insignificant piece of information 
in everyday life and legal traffic. Abuse 
of laws is universal but cannot suffice 
as reason to deny a population group 
their human rights. Experience shows 
that those seeking gender recognition 
take such a decision after long years of 

internal process. Identification of crim-
inals today increasingly involves digital 
means, such as tax identifiers or digital 
movements in the internet.

A male convict will seek gender recognition 
only to be able to transfer to a women’s prison
Across countries, experience shows that 
trans detainees are at the bottom of a 
prison hierarchy, making abusive intent 
rather unlikely. Trans women face a high 
risk of discrimination and violence in de-
tention, at the hands of other inmates or 
prison personal. Instead of such hypo-
thetical experiences, we should be con-
cerned that women in detention are safe 
and secure, whether trans or not.

Sex offenders will have an easier time 
accessing women’s bathrooms
Evidence shows that transgender per-
sons face violence when forced to use 
bathrooms that do not correspond to 
their gender identity. This may cause 
feelings of intimidation and fear of be-
ing unsafe. Furthermore, thinking that 
transgender persons are criminals per se 
is transphobic. The dignity and safety of 
every person, including transgender per-
sons, should be our priority. 

Experience from countries with proce-
dures based on self-determination show 
that these kinds of abuse are exaggerat-
ed, unrealistic and fantastic. Such abuse 
scenarios are often fed by a psychologi-
cal fear that an outdated societal system 
would be shaken by a group of “odd-
balls”. In particular, men are afraid that 
patriarchal structures and male privilege 
become obvious and thus vulnerable.

Society

“Women” and “men” will disappear 
and social functioning will suffer 
Challenging the notions of “man” and 
“woman” is not inherently negative and is 
an unavoidable part of societal progress. 
Challenging these notions is not associat-
ed with the abolishment of invasive med-
ical requirements, but rather with the de-

velopment of human rights and respect 
for diversity and equality. Also, the world 
did not end in countries with accessible 
LGR procedures and the majority of peo-
ple still identify as men or women.

A free choice of gender markers for everyone 
is the end to equality measures for women
Classic measures to support women/ 
work-life balance are not affected by lift-
ing restrictive gender recognition proce-
dures.  Civil status law and affirmative 
actions e.g. for single mothers, women 
in low-income sectors etc., can continue 
to exist in a similar way to non-discrim-
ination measures for people with a mi-
grant background or People of Colour, 
without the mandatory registration of 
gender in public registries. 

We need clear allocations of gender 
for statistical reasons
The mandatory registration of a per-
son’s gender is not necessary for statisti-
cal reasons. Furthermore, other criteria 
for positive measures (such as disability, 
ethnic background, religion, poverty) 
can be sociologically registered based 
on self-declaration. Gender is the ex-
ception amongst other discrimination 
grounds, which are all based on the 
self-declaration of the individual. 
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There are too few trans people and having 
special regulations for them is excessive
This argument does not hold as mem-
bers of a minority still have the right to 
have their rights protected. National 
and European case law has repeatedly 
confirmed that gender identity is one of 
the most intimate areas of a person’s pri-
vate live and thus protected by the right 
to protection of privacy and family life. 

Such legislation would let numbers of 
trans people skyrocket
After the introduction of a self-deter-
mined gender marker entry the num-
bers in Malta increased  - other coun-
tries report something similar - from 21 
cases in 15 years to 60 cases in the first 
year of the law. This might appear as a 
high percentage; however, overall it ac-
cords with the average proportion of 
trans people in a given population. An 
increase – after removal of bureaucratic 
barriers – is short term and levels off at 
an average level. In the overall view, the 
numbers are still small.

Often in discussions, opponents, who 
do not want to see the human rights as-
pect, project very strong unreal fears, 
but dismiss the affected groups as “life-
style nutcases”. This argument is not 
consistent if the figures would rise rap-
idly if restrictions were removed, when 
on the other hand, it is emphasised time 

and again that the effort for such a small 
group would not be worth it.

Society is not ready for progressive 
gender recognition laws
After the introduction of the LGR pro-
cedures, understanding and support of 
gender identity equality in the Maltese 
population soared to 85 per cent, the 
second highest overall in the EU; and at 
17 per cent, the fastest growth in any 
EU member state in the period of two 
years since the last survey. 100 For Mal-
tese campaigners and policy makers 
these changes in attitudes clearly corre-
late with the new law. This is a very likely 
hypothesis as the Fundamental Rights 
Agency shows that LGBTI-friendly pub-
lic measures lead to an improved living 
situation for LGBT people. 111

Additionally, less bureaucracy in this 
area hurts no-one and it actually makes 
a difference for one group in the popula-
tion in otherwise difficult circumstanc-
es. It is a state signal for the acceptance 
of human rights. Costs for bureaucracy 
also decrease as more complex proce-
dures, e.g. expert statements are often 
very expensive.

Young men will abuse gender recognition 
procedures to avoid army conscription
The fear that young men will use acces-
sible gender recognition procedures to 

evade military draft are not substanti-
ated by evidence. Young men seeking 
to be exempted from military service 
will, rather, continue to use conscien-
tious reasons or medical statements, as 
a change in legal gender prompts many 
social changes as well as requiring con-
siderable effort to adapt all ID docu-
ments etcetera. In case of fraudulent use 
it would certainly be possible to revoke 
the decision of an administrative gender 
recognition procedure through general 
administrative rules. 

Marriage

Allowing a trans person to stay married 
leads to same-sex marriages
When concluding the marriage, the 
spouses were of legally of different gen-
der and thus fulfilled the conditions for 
marriage. It is an obligation of the state 
to protect the rights of a lawfully mar-
ried couple, irrespective of whether or 
not a spouse seeks to have their gen-
der marker rectified at a later point in 
time. Protection of an existing marriage 
is however not the same as enabling 
the marriage of a same gender couple. 
Moreover, this question loses signifi-
cance in view of an international trend 
in jurisprudence and development of 
law towards giving equal recognition to 
same-gender partnerships.

Reproduction

Removing the sterilisation requirement 
will lead to pregnant men and women 
begetting children.
In the past, some societies impaired the 
reproduction of certain groups (e. g. 
Roma, people with disabilities, people 
with mental disorders …) which we, as a 
society, condemn. Reproductive rights 
do not depend on a person’s gender iden-
tity; they are individual human rights and 
should be protected as such. Trans men 
have been giving birth for a long time, al-
beit without legal protection and recog-
nition of their identity, which contributes 
to a realistic risk of transphobic discrimi-
nation which might also affect the child.

Sterilisation is not forced if the person agrees 
to gender reassignment surgery and that is 
inevitably the outcome of it
It is irrelevant whether or not an individ-
ual finds it acceptable to give up repro-
ductive rights in exchange for the right 
to identity recognition. The UN Decla-
ration on Bioethics and Human Rights112 
states that medical interventions are 
only to be carried out with the prior, free 
and informed consent of the person con-
cerned, based on adequate information. 
If withdrawing consent could lead to dis-
advantages, e.g. inaccessibility of legal 
gender recognition, consent is not given 
freely and is thus void.
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Mental Health Diagnosis

We need a diagnosis to prevent those who 
are really mentally ill from accessing LGR
If we are concerned about people’s men-
tal health, we should invest more into 
education on and support for questions 
related to gender identity. Trans people 
often show worse mental health as a 
reaction to a transphobic environment. 
Mandatory psychiatric involvement in 
legal gender recognition contributes 
to distress and many people choose to 
remain silent about their mental health 
issues, out of fear of being denied the op-
tion of transitioning legally. Peer-to-peer 
support, counselling outside of clinical 
settings and an accepting environment 
are much better aides to people with 
mental health issues. Rigid assessment 
procedures, on the other hand, make 
it difficult to have an open dialogue be-
tween individual and care provider.

Diagnosis is needed to ensure trans-specific 
healthcare and cost coverage for it remains
Experience from Malta and Sweden 
shows that pathologisation is not nec-
essary for the provision of trans-specific 
healthcare. Healthcare should always 
flow from an individual’s medical needs, 
not from an administrative requirement 
or legal status. Also, pregnant people 
and children have medical needs with-
out being declared sick. In most coun-

tries, cost coverage depends on political 
will, thus requiring a political discussion 
on the matter. 

Only a doctor / expert can tell if a person 
is really transgender 
There is no objective procedure available 
to assess a person’s gender identity. Evi-
dence shows that requiring a transsexual, 
gender identity disorder diagnosis or sim-
ilar is neither purposeful nor appropriate 
in legal gender recognition. In fact, appli-
cants often adapt their personal stories 
to meet the expert’s expectations in or-
der to obtain the diagnosis and thus qual-
ify for legal gender recognition. Medical 
state-of-the art is to respect a person’s 
self-determined gender identity.

A mental health diagnosis/ expert 
assessment prevents “regretters”
Opponents persistently bring up discus-
sion of so called “regretters”, trans peo-
ple who after transitioning decide to live 
again according to their sex as assigned 
at birth. It is argued that self-determi-
nation in legal gender recognition leads 
to an overburdening of the administra-
tion with people who will continuously 
switch back and forth. Again, no practi-
cal experience supports this argument. 
In the few known cases where trans 
people have decided to de-transition, 
loneliness, social and family pressure, 
and distress resulting from transphobia 

have been decisive factors. British tab-
loid newspapers have been tirelessly 
searching for de-transitioning persons 
and have found only a one-digit number 
throughout the years. 

A confused person, who is not transgender, 
will be manipulated to obtain legal gender 
recognition. 
The option of accessing legal gender rec-
ognition does not manipulate or ensnare 
anyone. As with marriage for same-sex 
couples, if you don’t like it, you do not 
need to marry a person of the same gen-
der. Also, every person has the right to 
make decisions that concern that per-
son. This is particularly true for an area as 
intimate as gender identity. It is actually 
an argument for easy procedures with-
out irreversible requirements so that 
people can explore their gender identity 
more freely. Furthermore, legal gender 
recognition does not create entitlement 
to trans-specific medical treatment, as 
some people might fear.

People will switch identities back and forth
Experience from countries with easily 
accessible procedures does not support 
this argument. The law does not get used 
“just for fun” or for immoral reasons. The 
effort and personal impact involved are 
simply too high. Those taking practical 
steps toward gender recognition have 

often gone through a long period of in-
ner reflection on the matter. The under-
lying motivation cannot be assumed to 
be light-hearted. 

The effort involved in a gender recogni-
tion procedure should not be underesti-
mated. It is not realistic to expect that a 
person would take upon themselves the 
bureaucratic procedures plus related 
costs for a change of documents, recti-
fication of educational certificates etc., 
multiple times. Additionally, over-bur-
dening of the administration is not a valid 
argument in cases of repetitive re-entry 
into a confessional group or multiple di-
vorces. Incidentally, administrative fees 
are set to cover the costs for general bu-
reaucratic administrative efforts.

Children

Children’s wellbeing will suffer and/ or they 
will be influenced to be(come) transgender
If we asked trans youth or adults what 
they would have needed when they 
were younger and at which age they 
would have liked legal gender recogni-
tion, the answers will most likely favour 
no age limits in gender recognition laws. 
Trans kids, their parents, and trans adults 
who speak out about childhood discrim-
ination experiences give painful insight 
into a reality without legal protection, 
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and a powerful argument for regulations 
that are accessible irrespective of age. 
In this respect, the provision of compre-
hensive support and counselling servic-
es for parents and children within gener-
al family and social support services are 
much more important for the well-being 
of trans children and youth. Also, this 
argument reveals the underlying belief 
that being trans is inherently bad and un-
desirable, an attitude which is not com-
patible with the principle of equality.

Children are too young to make 
such a decision
Children are certain about their gen-
der identity, whether we like it or not. 
Many parents of trans children report 
that their trans child made very deci-
sive statements from the age they were 
able to express themselves. The only re-
maining task is to ensure these children 
can grow up safely and feel confident 
however their gender identity devel-
ops. Official change of name and gender 
marker helps trans children to explore 
their gender identity and gives them the 
support they need in an often transpho-
bic environment. This does not require 
medical interventions or psychiatric 
involvement. No harm is done on an in-
dividual or societal level if a child has the 
option of exploring their gender identity 
from early on, even if such a develop-
ment might not be consistent. Trans chil-

dren who are supported in their gender 
identity and able to live accordingly do 
not show levels of anxiety elevated be-
yond those of their non-trans peers. 113 
Asking trans children to “wait” until they 
can live their gender identity, however, 
pushes them into isolation, distress, de-
pression and suicide. 114 Research over-
whelmingly shows the harm done to a 
child’s personality, including the poten-
tial emergence of suicidal tendencies, if 
the development of their gender identi-
ty and their opportunity to explore it in 
an open and accepting environment is 
significantly impeded.

A childhood diagnosis can help negotiate 
problems with kindergartens and schools
If the diagnostic assessment is not help-
ful for adults, why should it be appropri-
ate for minors? Educational and admin-
istrative staff should seek guidance on 
how to work with trans and gender di-
verse children and how to address trans-
phobic bullying. Education and guidance 
from professionals working with trans 
children are more effective on the long 
run, helping to establish a welcoming 
and safe educational environment. To 
address insecurities in the pedagogical 
or family environment, it is sensible to 
implement education and counselling 
services for the educational sector and 
for those professionals working with 
families on a broad basis. 

Allowing a child to live out their trans 
identity will confuse other children 
about their gender identity
Growing up in a society where diversity 
is respected teaches children solidarity 
and empathy. If we decide to limit chil-
dren’s experience of diversity, we are 
teaching them that exclusion is a valid 
practice. And children will eventually 
grow up, having school-mates, family 
members, colleagues or neighbours 
who are trans. Children are confronted 
with a wealth of information, input and 

ideas about different forms of living, 
not least through the internet. They can 
and need to learn to find their own path. 
Also, this argument resonates with the 
unrealistic fear that decriminalisation of 
homosexuality would lead to more gays 
and lesbians. On the other hand, accept-
ing and accommodating difference in 
others signals to a child that its own indi-
viduality is accepted and loved. 
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Annex 1

I assent.
(L.S.)MARIE LOUISECOLEIRO PRECA
President
14th April, 2015

ACT No. XI of 2015

AN ACT for the recognition and registration of the gender of aperson and to regulate the effects 
of such a change, as well as therecognition and protection of the sex characteristics of a person.

BE IT ENACTED by the President, by and with the advice and consent of the House 
of Representatives, in this present Parliament assembled, and by the authority of 
the same as follows:-

1.The short title of this Act is the Gender Identity, GenderExpression 
and Sex Characteristics Act, 2015.

Interpretation.
2.In this Act, unless the context otherwise requires:
“Director“ means the Director for Public Registry;

“gender expression” refers to each person’s manifestation
 of their gender identity, and/or the one that is perceived by others;

“gender identity” refers to each person’s internal and individual experience of gen-
der, which may or may not correspond with the sex assigned at birth, including the 
personal sense of the body (which may involve, if freely chosen, modification of 
bodily appearance and/or functions by medical, surgical or other means) and other 
expressions of gender, including name, dress, speech and mannerisms;

“gender marker” refers to the identifier which classifies persons 
within a particular sex category;

“interdisciplinary team” refers to the team established by article14;

“Minister” means the Minister responsible for equality;

“minor” means a person who has not as yet attained the age of eighteen years;

“Notary” means a person holding a warrant to practise as aNotary Public in Malta 
in accordance with the Notarial Profession and Notarial Archives Act; and

“sex characteristics” refers to the chromosomal, gondal and anatomical features 
of a person, which include primary characteristics such as reproductive organs and 
genitalia and/or in chromosomalstructures and hormones; and secondary charac-
teristics such as muscle mass, hair distribution, breasts and/or structure.

3.
(1)All persons being citizens of Malta have the right to-

(a)the recognition of their gender identity;
(b)the free development of their person according to their gender identity;
(c)be treated according to their gender identity and, particularly, to be identified 
in that way in the documents providing their identity therein; and
(d)bodily integrity and physical autonomy.

(2)Without prejudice to any provision of this Act -
(a)a person’s rights, relationship and obligations arising out of parenthood or 
marriage shall in no way be affected; and
(b)the person’s rights arising out of succession,including but not limited to any 
testamentary dispositions made in one’s favour, and any obligations and, or 
rights subjected to or acquired prior to the date of change of gender identity 
shall in no way be affected. 
(c) any personal or real right already acquired by thirdparties or any privilege or 
hypothecary right of a creditor acquiredbefore the change in the gender identity 
of the person shall in no way be affected.

Malta Gender Identity, Gender Expression 
and Sex Characteristics Act (2015) 
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(3)The gender identity of the individual shall be respected at all times.

(4)The person shall not be required to provide proof of a surgical procedure for 
total or partial genital reassignment, hormonal therapies or any other psychiatric, 
psychological or medical treatmen tto make use of the right to gender identity. 

Change of gender identity.
4.
(1) It shall be the right of every person who is a Maltese citizen to request the Direc-
tor to change the recorded gender and, or first name and, first name, if the person 
so wishes to change the first name, in order to reflect that person’s self determined 
gender identity. 
(2) The request shall be made by means of a note of enrolmentin accordance with 
article 5(2). 
(3) The Director shall not require any other evidence other than the declaratory pu-
blic deed published in accordance with article5.
(4) The Director shall within fifteen days from the filing of the note of enrolment by 
the Notary at the public registry, enter a note inthe act of birth of the applicant
(5) The provisions of article 249 of the Civil Code shall mutatis mutandis apply. 
(6) (a) The person who made a request in accordance with sub-article (1) shall also 

be entitled to demand that a full certificate oft he act of birth showing the par-
ticulars resulting from the annotations be issued to them so however that the-
re shall be indicated on such certificates the annotations that have been made 
upon it by virtue of a decree of a court or in terms of the procedure established 
under thisAct without the details of the said annotations being specified.
(b) A person whose request to the Court of Revision of Notarial Acts, for a cor-
rection in the name and gender assigned to them in their act of birth, shall be en-
titled to demand that a full certificate of their act of birth showing the particulars 
resulting from the annotations be issued to them so however that there shall be 
indicated on such certificate that annotations have been made upon it by virtue 
of a decree of a court without the details of the saidannotations being specified.
(c) Within seven days from receipt of a request made for the issue of a birth cer-
tificate drawn up in accordance with this article,the Director shall not give any 
information contained in the registerindicating the original act of birth except 
insofar as provided in this article.

(7) The said information or copy of the original act of birthmay be given: 
(a) with the consent of the person to whom the certificate refers; or 
(b) when there is no such consent, upon an order of the Court (Voluntary Ju-
risdiction Section) or of another Court taking cognizance of a cause where the 
necessity of the presentation of that certificate or information arises, where the 
Court is satisfied that the issuing of the said certificate or information is neces-
sary to defend or safeguard a right or a legitimate interest of the person making 
the demand which, after taking into consideration all relevant circumstances, 
the court’s considerations should prevail over the right to privacy of theperson 
to whom the certificate refers. 

(8) A person who was granted international protection in terms of the Refugees 
Act, and in terms of any other subsidiary legislation issued under the Refugees Act, 
and who wants to change the recorded gender and first name, if the person so wi-
shes to change the first name, shall make a declaration confirmed on oath before 
the Commissioner for Refugees declaring the person’s self-determined gender and 
first name. The Commissioner for Refugees shall record such amendment in their 
asylum application form and protection certificate within fifteen days

5.
(1) The drawing up of the declaratory public deed shall contain the following elements:

(a) a copy of the act of birth of the applicant;
(b) a clear, unequivocal and informed declaration by the applicant that one’s 
gender identity does not correspond to the assigned sex in the act of birth;
(c) a specification of the gender particulars;
(d) the first name with which the applicant wants to be registered; and
(e) all the prescribed elements required in accordance with the  
Notarial Profession and Notarial Archives Act.

(2) The Notary shall not request any psychiatric, psychological or medical docu-
ments for the drawing up of the declaratory public deed.
(3) Every Notary receiving such an act must deliver to theDirector a note in ac-
cordance with article 50 of the Notarial Profession and Notarial Archives Act. 
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6.
The date of entry of the note by the Director in accordance with sub-article (4) of 
article 4 shall be considered, for all purposes ofthe law, as the effective date from 
when the person is considered to belong to the gender indicated in the note.

7.
(1)The persons exercising parental authority over them inor or the tutor of the mi-
nor may file an application in the registry of the Civil Court (Voluntary Jurisdiction 
Section) requesting the Court to change the recorded gender and first name of the 
minor in order to reflect the minor’s gender identity. 
(2) When an application under sub-article (1) is made on behalf of a minor, the 
Court shall:

(a) ensure that the best interests of the child as expressed in the Convention on 
the Rights of the Child be the paramount consideration; and 
(b) give due weight to the views of the minor havingregard to the minor’s age 
and maturity.

(3) If the Court accedes to the request made in accordance with sub-article (1), the 
Court shall order the Director to change the recorded gender and first name of the 
minor in the act of birth of the minor.
(4) The persons exercising parental authority over the minor or the tutor of the 
minor whose gender has not been declared at birth, shall before the minor attains 
the age of eighteen, file an application in the registry of the Civil Court (Voluntary 
Jurisdiction Section) in order to declare the gender and the first name of the minor, if 
the minor wants to change the first name, and following the express consent of the 
minor, taking into consideration the evolving capacities and the best interests of the 
minor. The Civil Court (Voluntary Jurisdiction Section) shall order the Director to 
record the gender and first name of the minor in the act of birth of the minor.

8.
(1)Accessibility to the full act of birth shall be limited solely and exclusively to the 
person who has attained the age ofeighteen years and to whom that act of birth re-
lates or by a court order.
(2) An amendment to the act of birth made in terms of this Act by a person who is 
not at the time a minor, once completed, can only be modified again by a court order.

Foreign decisions.
9.
(1)A final decision about a person’s gender identity,which has been determined by 
a competent foreign court or responsible authority acting in accordance with the 
law of that country, shall be recognized in Malta.
(2)A gender marker other than male or female, or the absence thereof, recognised 
by a competent foreign court or responsible authority acting in accordance with the 
law of that country is recognised in Malta. 

Amendments in other official documents.
10.
(1)A person shall, not later than one month from the publication of the declarato-
ry deed, indicate to the Director the acts of civil status, other than the act of birth, 
which need to be amended.
(2) A person, in respect of whom an amendment to the act of birth has been made 
in accordance with the provisions of this Act shall, within fifteen days from the date 
specified in article 6, request the authorised officers in terms of the Identity Card 
and other Identity Documents Act to amend the identity card and other identifica-
tion documents of the person and to issue a new identity card and other identifica-
tion documents indicating the gender and the first name of the person reflecting the 
amendment made in the act of birth of the person.
(3) A person may also, on the payment of such fee as may be prescribed, request 
any other competent authority, department, employer, educational or other insti-
tution to issue any official document or certificate relative to them indicating the 
change in gender and first name of the person.

11. 
(1) Whosoever shall knowingly expose any person who has availed of the provisi-
ons of this Act, or shall insult or revile a person, shall upon conviction be liable to 
a fine (multa) of not less than one thousand euro (€1,000) and not exceeding five 
thousand euro (€5,000).Cap. 9
(2) Saving the provisions of article 83B of the Criminal Code, when an offence is 
motivated by gender expression and sex characteristics, the punishment shall be 
that laid down in the said article.
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(3) Whosoever knowingly violates any of the provisions of thisAct, shall upon con-
viction be liable to a fine (multa) of not less than five hundred euro (€500) and not 
exceeding one thousand euro(€1,000).

12.
A person who in the course of the discharge of official duties was involved with a 
matter relating to this Act, shall not disclose such matter in accordance with the 
Professional Secrecy Act and the Data Protection Act:
Provided that the copies of the public deed referred to in article 5 published in terms 
of the Notarial Profession and Notarial Archives Actshall not be deemed to have 
been issued in violation of this article.

Anti-discrimination and promotion of equality.
13.
(1)Every norm, regulation or procedure shall respect the right to gender identity. 
No norm or regulation or procedure may limit, restrict, or annul the exercise of the 
right to gender identity, and all norms must always be interpreted and enforced in a 
manner that favours access to this right.
(2)The public service has the duty to ensure that unlawful sexual orientation, gen-
der identity, gender expression and sex characteristics discrimination and harass-
ment are eliminated, whilst its services must promote equality of opportunity to 
all, irrespective of sexual orientation, gender identity, gender expression and sex 
characteristics.
(3)The provisions of this Act shall apply to the private sector, all public sector and pu-
blic service departments, agencies and all competent authorities that maintain per-
sonal records and, or collect gender information. Such forms, records and or infor-
mation shall be assessed and modified to reflect the new standards established by 
this Act within a maximum of three years from the date of entry into force of this Act.

Right to bodily integrity and physical autonomy.
14.
(1)It shall be unlawful for medical practitioners or other professionals to conduct 
any sex assignment treatment and/or surgical intervention on the sex characteris-
tics of a minor which treatment and/or intervention can be deferred until the per-
son to be treated can provide informed consent: Provided that such sex assignment 
treatment and/or surgical intervention on the sex characteristics of the minor shall 
be conducted if the minor gives informed consent through the person exercising 
parental authority or the tutor of the minor.
(2) In exceptional circumstances treatment may be effected once agreement is 
reached between the interdisciplinary team and the persons exercising parental 
authority or tutor of the minor who is still unable to provide consent: Provided that 
medical intervention which is driven bys ocial factors without the consent of the mi-
nor, will be in violation of this Act.
(3) The interdisciplinary team shall be appointed by the Minister for a period of 
three years which period may be renewed for another period of three years.
(4) The interdisciplinary team shall be composed of those professionals whom the 
Minister considers as appropriate.
(5) When the decision for treatment is being expressed by a minor with the consent 
of the persons exercising parental authority or the tutor of the minor, the medical 
professionals shall:

(a) ensure that the best interests of the child as expressed in the Convention on 
the Rights of the Child be the paramount consideration; and
(b) give weight to the views of the minor having regard to the minor‘s age and 
maturity.

Health services.
15.
All persons seeking psychosocial counselling, support and medical interventions re-
lating to sex or gender should be given expert sensitive and individually tailored sup-
port by psychologists and medical practitioners or peer counselling. Such support 
should extend from the date of diagnosis or self-referral for as long as necessary.
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Treatment protocol.
16.
(1)The Minister, after consulting the Minister responsible for health, shall appoint 
a working group.
(2)The working group shall consist of a Chairperson and nine members.
(3)The Chairperson shall be a medical doctor with at least twelve years experience.
(4)The members shall be three experts in human rights issues, three psychosocial 
professionals and three medical experts.
(5)The Minister shall appoint the working group within three months of the entry 
into force of this Act. 
(6)The members of the working group shall review the current medical treatment 
protocols in line with current medical best practices and human rights standards 
and shall, within one year from the date of their appointment, issue a report with 
recommendations for revision of the current medical treatment protocols. 

Power to make regulations.
17.
The Minister may make regulations to give better effect toany of the provisions of 
this Act and generally to regulate genderidentity in conformity with the provisions 
of this Act.

18. 
The Civil Code shall be amended as follows:
(a)immediately after sub-article (11) of article 4 there of, there shall be added the 
following new sub-article:“(12) When applying for the registration of a marriage-
contracted abroad between partners of the same sex, the partner sto the marriage 
may elect to:

(a) adopt for both of them the surname of one oft he partners to the marriage or 
the surnames of both in the order they choose for both; or
(b) retain their own surname: Provided that if no choice is expressed in accordance 
with this sub-article the partners to the marriage shall retain their own surnames.”;
(b)articles 257A to 257D thereof, both inclusive, shall be deleted;
(c)in paragraph (c) of article 278 thereof for the words “sex of the child;” there 
shall be substituted the words “the sex of the child:” and immediately thereafter 
there shall be added the following new proviso:

“Provided that the identification of the sex of the minor may not be included un-
til the gender identity of the minor is determined.”

19. 
Article 2 of the Equality for Men and Women Act shall be amended as follows:

(a) in sub-article (1) thereof, in the definition of the term “discrimination”, the 
words “gender identity and includes the treatment of a person in a less favo-
urable manner than another person is, has been or would be treated on these 
grounds and “discriminate” shall be construed accordingly;” shall be substituted 
by the words “gender identity, gender expression or sex characteristics and in-
cludes the treatment of a person in a less favourable manner than another per-
son is, has been or would be treated on these grounds and “discriminate” shall 
be construed accordingly; ”;
(b) in sub-article (3) thereof, the words “or gender identity is:” shall be substitut-
ed by the words “or genderidentity, gender expression or sex characteristics is:”;
(c) in paragraph (a) of sub-article (3) thereof, the words “or gender identity;” 
shall be substituted by the words “or gender identity, gender expression or sex 
characteristics;”; and
(d) in paragraph (c) of sub-article (3) thereof, the words“or gender identity;” 
shall be substituted by the words „or gender identity, gender expression or sex 
characteristics;”;
(e) in paragraph (d) of sub-article (3) thereof, the words “gender identity, unless 
that provision, criterion or practice is appropriate and necessary and can be jus-
tified by objective factors unrelated to sex.” shall be substituted by the words”  
gender identity,  gender expression or sex characteristics unless that provision, 
criterion or practice is appropriate and necessary and can be justified by objecti-
ve factors unrelated to sex.” .

Passed by the House of Representatives at Sitting No. 256 of the1st April, 2015.
ĊENSU GALEA
Deputy Speaker

RAYMOND SCICLUNA
Clerk of the House of Representatives
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Annex 2
Norway Legal Gender Amendment Act (2016)

Excerpt from: 
Prop 74 L (2015-2016)
Proposition to the Storting (proposal for a legislative decision)
The Legal Gender Amendment Act 115 116

Recommendation of the Ministry of Health and Care Services March 18th 2016,
approved by the Norwegian Council of State on the same day.
(The Solberg Government) 

11 Notes on the individual provisions

On § 1
The provision defines what is meant by legal gender in this law. Legal gender is the 
gender a person is registered with in the National Registry. The legal gender is re-
corded on the basis of the information contained in the birth notice that healthcare 
workers submit to the National Registry when a child is born. A person’s national 
identity number holds information about their gender. The ninth digit of the birth 
number is even for women and odd for men, cf. National Registry Regulations § 2-2. 
See further details under Section 4.1. 

On § 2
In this provision the right to change legal gender is established. The condition is that 
the person feel they belong to the opposite gender than the gender he or she is reg-
istered with in the National Registry. Under the proposal, the amendment will be 
based on a self-declaration. See further details under Section 8.1.

The applicant will contact the Tax Office (the National Registry Authority) and re-
ceive information regarding the effects of amending legal gender and a reply slip 
to be returned as confirmation that the application is maintained. See also section 
8.4.4. The amendment means that the person will be registered with their new legal 
gender in the National Registry and assigned a new national identity number, and 
that they have lawfully changed gender where this has judicial significance.

The right to amend legal gender also applies if someone wants to change back to 
their previous legal gender. There is no set limit on the number of times one can 
change legal gender. Neither is there a proposed requirement of a latency period 
before one can revert back to the previous gender. A person who has changed their 
gender and then changes back to their original gender will not be able to use their 
original national identity number.

The right to amend legal gender applies to persons residing in Norway. Those who 
are considered residents according to the National Registry Law and the associat-
ed regulations, are the ones who in this provision will be regarded as residents of 
Norway. Who should be considered as a resident under the National Registry Law is 
currently established in the National Registry Regulations §§ 4-1 to 4-7. According 
to the main rule § 4-1, persons residing in Norwegian municipalities for a period of 
at least 6 months will be regarded as residents of Norway.

The Ministry may issue regulations that also make this law applicable to Norwegian 
citizens living abroad. 

On § 3
People who are put under guardianship will themselves apply for an amendment to 
their legal gender. This is also pursuant to the Guardianship Act § 21, fourth para-
graph. Amending one’s legal gender will be a “particularly personal matter” not cov-
ered by the guardianship without specific statutory authority. 
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On § 4
The provision regulates the amendment of legal gender for children. Pursuant to the 
first paragraph, once a person has reached the age of 16 they are themselves able to 
apply for a legal gender amendment. Consent of the person or persons with custo-
dy is not required.

The second paragraph regulates amendments to the legal gender of children between 
the ages of 6 and 16. They may also apply to have their legal gender changed. Howev-
er, the application must be submitted by the person or persons who have custody.

If two people have joint custody of the child, both are required to submit the child’s 
application. 

If the parents have joint custody and one parent does not wish to apply with the 
child, the legal gender may still be amended if this is what is best for the child. This 
also applies where people other than the parents have custody. 

Cases lacking involvement from one of the two with custody will be processed by 
the County Governor of Oslo and Akershus, ref. Draft law § 4, second paragraph, 
second sentence and § 5 second paragraph. The County Governor will in such cas-
es assess what is in the best interest of the child. Significant factors in this review 
may be the child’s age and maturity, what gender expression the child has practised, 
in what way and for how long and  how consistently the child has expressed their 
gender identity, the reasons why one parent does not consent to amending the legal 
gender, the relationships between the child and the two parents and which of these 
must be presumed to know the child best.

The third paragraph regulates the situation for children under the age of 6. Children 
under 6 may only amend their legal gender if they have a congenital somatic sex de-
velopment uncertainty. In such cases, the person or persons who have custody may 
apply on behalf of the child. The congenital somatic sex development uncertainty 
must be documented by a healthcare professional. Both healthcare professionals 
and the parents must ensure that the child is allowed to express their views to the 
extent that they are able to do so based on age and maturity. The Tax Office may 
normally assume that statements from the parents that the child has been informed 

and been given the opportunity to comment, or that the child is not sufficiently ma-
ture to comment, are accurate.

See further details under Section 8.3. 

On § 5
The provision states that applications for a legal gender amendment will first be 
processed by the Tax Office (National Registry Authority). A person wanting to 
amend their legal gender will submit a self-declaration that they regard themselves 
as belonging to the other gender than the one under which they are registered with 
the National Registry; see also the note on § 2. A decision to accept or deny an ap-
plication for a legal gender amendment is an individual decision as defined by the 
Public Administration Act § 2. The decision is the determinant for a person’s right 
to amend their legal gender. The decision may therefore be appealed in accordance 
with the Public Administration Act chapter 6. Appeals in such cases should be made 
to the County Governor of Oslo and Akershus. 

Applications for amending legal gender submitted by a child with the support of 
only one of the two with custody, cf. § 4, second paragraph second sentence, will be 
processed by the County Governor of Oslo and Akershus. Appeals in such cases are 
processed by the National Appeals Body for the Health Services. 

See further details under Section 8.4. 

On § 6
The legal gender should be assumed in the application of other laws and regulations.

Pursuant to § 2 of the proposal there is no longer a requirement that a person has 
undergone a complete sex change and sterilisation, for their legal gender to be 
amended. This means, among other things, that someone who is legally male may 
be able to bear children. 
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Pursuant to the provision in § 6, first paragraph, the general rule is that the legal gen-
der will be assumed in the application of rules in other laws and regulations where 
gender is of importance.

For example the rules on gender quotas, such as the Courts of Justice Act § 27, 
which stipulates that among the members and deputy members in the Conciliation 
Board there will be both men and women, the Courts of Justice Act §§ 64 and 65 
demanding that there should be a selection of lay judges for women and one for 
men, the rules of the Gender Equality Act § 13 regarding gender balance in public 
committees, boards and councils and the requirement of 40 per cent women on the 
boards of corporations, etc. Another example is the Biotechnology Law, which in 
several provisions uses the terms “woman” and “man.”

Birth gender is still assumed where it is necessary to establish parenthood and cus-
tody under the rules of the Children Act. This will be the case if a legal male gives 
birth. Parenthood will then be established in accordance with the rules of mother-
hood in the Children Act § 2. Paternity will be established by the usual rules, possi-
bly with the assistance of public authorities pursuant to the Children Act § 5.

If a person changes their legal gender to woman and has children with a female 
spouse or live-in partner using assisted reproduction, parenthood may be deter-
mined by the Children Act’s rules on co-maternity. In such cases it will not be neces-
sary to establish parenthood from the birth gender.

If a couple produces children without the help of assisted reproduction, the condi-
tions for establishing parenthood under the rules on co-maternity will not be met. 
In such cases it will be necessary to establish parenthood on the basis of the birth 
gender of the person who has changed their legal gender. Parenthood will in such 
cases be established under the rules of paternity in the Children Act. If the couple is 
married, the main rule is determination of paternity by the pater est rule in § 3 first 
paragraph. For those who are not married, paternity is normally determined by a 
declaration under the Children Act § 4. 

See also the Ministry’s assessments in Section 8.5.3.

Pursuant to § 6, second paragraph, the rules regarding women who give birth ap-
ply equally to a person giving birth after having amended their legal gender. These 
include rights under the National Insurance Act chapter 14 on benefits during preg-
nancy, childbirth and adoption allowance in accordance with § 14- 4, which are 
given to an employee who must stop working “because she is pregnant.” This will 
apply equally to male workers. After § 14-17 a lump sum is granted to “a woman 
who gives birth to children ...”. The rules will apply equally to men who give birth.

The National Insurance Act chapter 14 also contain some rights provisions distin-
guishing between the father and the mother. These are, in particular, the rules on 
parental benefits in §§ 14-5 to 14-16, but also the provision in § 14-17 regarding the 
lump sum grant. If parenthood is established on the basis of birth gender in accord-
ance with § 6, first paragraph, second sentence, this must be also be assumed in the 
application of these provisions. 

On § 7
The Ministry may issue regulations regarding supplementation and implementa-
tion of the provisions of the Act.

On § 8
The Act takes effect from the date decided by the King. The King has the legal au-
thority to implement the individual provisions at different times.

On § 9
Pursuant to the proposed amendments to the Personal Names Act, the age limit for 
adopting, changing or removing a name or surname changes from 18 to 16 years. 
In cases where a child has amended their legal gender by approval of the County 
Governor of Oslo and Akershus and with the consent of one of their parents or oth-
ers with custody, a notice of the name change will also be approved with the con-
sent of only one parent or another person who has custody. 
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The Ministry of Health and Care Services

recommends:

That Your Majesty approves and signs the submitted proposal for a bill to the Stort-
ing regarding the Legal Gender Amendment Act.

We HARALD, King of Norway,

affirm:

The Storting will be asked to make a decisions regarding the Legal Gender Amend-
ment Act in accordance with the attached proposal. 

Proposal
for a Legal Gender Amendment Act

§ 1 Definition
Legal gender is the gender a person is registered with in the National Registry.

§ 2 The right to amend legal gender
Persons who are residents of Norway and who regard themselves as belonging 
to the other gender than the one they are registered with in the National Registry, 
have the right to amend their legal gender. The Ministry may issue regulations mak-
ing this law applicable to Norwegian citizens living abroad. 

§ 3 Amending the legal gender of persons placed under guardianship
A person who is placed under guardianship by the Guardianship Act will apply for 
the amendment  of legal gender themselves. 

§ 4 Amending the legal gender of children
From the age of 16 children may apply for an amendment to their legal gender by 
themselves.

Children aged between 6 and 16 must apply for an amendment to their legal gender 
in concert with the person or persons who have custody of the child. If the parents 
have joint custody, but the application is submitted with the support of only one of 
them, the legal gender may still be changed if this is what is best for the child.
An application to amend the legal gender of children under 6 years of age will be 
submitted by the person or persons who have custody of the child. Children who 
are capable of forming their own views on the matter should be informed and given 
an opportunity to express their views before the application is submitted. A legal 
gender amendment can then be made for the child provided that the child has a 
congenital somatic sex development uncertainty. The applicant must submit doc-
umentation of this health condition from a healthcare professional.

§ 5 The processing of applications for a legal gender amendment
Applications for legal gender amendments are processed by he Tax Office (Nation-
al Registry Authority). The Tax Office’s decisions in legal gender amendment cases 
may be appealed to the County Governor of Oslo and Akershus.
Applications from children between 6 and 16 years of age in accordance with § 4, 
second paragraph, second sentence, submitted in concert with just one of those 
with custody, will be processed by the County Governor of Oslo and Akershus. The 
County Governor’s decision may be appealed to the National Appeals Body for the 
Health Services.

§ 6 Judicial consequences of amending the legal gender
The legal gender should be assumed in the application of other laws and regulations. 
The birth gender should still be assumed if it is necessary for establishing parent-
hood and custody under the Children Act. A person who amends their legal gender 
retains the rights and obligations of fatherhood, motherhood or co-maternity.
The rules that apply to a woman who gives birth to children, apply equally to a per-
son giving birth after a legal gender amendment.
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§ 7 Regulations
The Ministry may issue regulations regarding supplementation and implementa-
tion of the provisions of the Act.

§ 8 Commencement
The Act takes effect from the date decided by the King. The King may implement 
the individual provisions at different times

§ 9 Amendments to other Acts
From the time the Act takes effect, the following amendments will be made to the 
Act of June 7th 2002 No.19 regarding personal names:

§ 10, second paragraph, first sentence should read:
Persons over the age of 16 may not adopt, change or remove a first or last name 
more than once every ten years. 

§ 12 should read:

§ 12 Notice regarding the names of children
A notice to adopt, change or remove a name for someone who has not yet reached 
the age of 16 will be submitted by the person or persons who have custody, or they 
must have consented to the notice. If the notice concerns a child over the age of 12, 
the child must also have agreed. Where there is no consent by the first or second 
sentence, the notice may still be accepted if there are special reasons for doing so.
If the notice concerns a person who has changed their legal gender under the Legal 
Gender Amendment Act § 4, second paragraph, second sentence, the consent of 
one of those with custody is sufficient.
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